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 I.  JUDICIAL ETHICS COURSE CURRICULUM


This course will be comprised of two components.  First, the course will introduce the students to the concept of judicial ethics and its importance to the rule of law.  There will also be an overview of the characteristics which a judge must possess in order to properly discharge his or her duties.  Those characteristics will be compared to the values and principles which constitute judicial ethics.  


The core of the curriculum will deal with the six major principles of judicial ethics as reflected in various international standards that have been developed.  Those principles are Independence, Impartiality, Integrity, Propriety, Equality, and Competence/Diligence.  Six of the eight sessions of this course on judicial ethics will be devoted to those principles.


Recently, the Hassania of the Kingdom of Morocco adopted a Code of Judicial Conduct which incorporates these six principles.  The students will be introduced to the Moroccan Code by referenced during these sessions.  The student will also be able to compare the international standards and judicial conduct codes of other countries with the Hassania’s document.  The student will also be referred to provisions of the Constitution of the Kingdom of Morocco and the Magestry Statute of 1974 to the extent that these provisions of Moroccan law are applicable to the concept of judicial ethics.

The second component of this course will be to provide the student with a forum in which issues surrounding judicial ethics may be raised and discussed.  It is believed by the Institute Superieur de la Magistrature (ISM), and supported by international standards for teaching judicial ethics, that the best way of instruction is to promote thought through discussion and reflection.  Therefore, this component will play a major role in ethics training in Morocco.  
A.
COURSE OBJECTIVES


Upon completion of the course, judges and judicial candidates will be able to:



1.
Identify and evaluate the main principles of judicial conduct as provided for in international standards and the Moroccan Code of Judicial Conduct;



2.
Understand his or her role as an officer in an independent and impartial judiciary responsible for enforcing the rule of law;


3.
Recognize the need for continued professional development in all areas of his or her profession, including judicial ethics; 



4.
Be able to mentor other judges and discuss with them the concepts of judicial ethics contained in the Moroccan Code of Judicial Ethics and related international standards.

B.
TRAINING METHODOLOGY


It has been determined that the objectives of this course are best achieved through the process of active, participatory learning and the methodology of training should be designed with this as the central premise.  The use of hypothetical situations will allow the students to analyze how they would handle every day issues that develop during their career.  The trainers are encouraged to create hypothetical situations that mirror real life legal issues in Morocco.  The hypothetical questions suggested in this training manual are merely for guidance.  


The trainers have been given certain guidelines that are consistent with this training methodology.  First, they are to avoid lecturing the students.  In any session, lecture should be limited to a brief review of the principle that is to be studied in that particular session.  The only purpose for the lecture is to provide the theoretical basis for somewhat obscure ethical principles.  However, the work that is done after the lecture, will provide the best training experience for the students.

Experts in this field state that there are three requirements for an effective learning atmosphere:



1.
The atmosphere should allow for the students to feel free to explore the meaning of the subject.  They need to be made to feel safe and accepted.  


2.
The students need to be given frequent opportunities to confront new information and experiences.  It is essential that the students feel free to relate past experiences and anticipated experiences without the dominance of an instructor.  



3.
New meaning should be acquired through the process of discovery through course discussion.  


Therefore, every session should be taught by a combination of:



1.
Lectures which should be restricted to between 15-25 minutes.



2.
Discussions which allow the students to voice their opinions, ask questions, and allow others to respond to their positions.  The trainer must create an environment in which the trainees feel comfortable and are encouraged to speak.



3.
Hypothetical questions which allow the students to deal with an issue that may arise in real life.  These hypothetical questions should be written and considered and discussed in groups with each group presenting its findings to the class as a whole.  


The trainers are encouraged to use smaller groups of the entire class to conduct trainings.  Each training group should be fairly small, not more then six students.  After a question is presented to each group, the trainer will direct that the findings of each group be reported to the class as a whole by the group’s designated reporter



4.
The trainer could also evaluate the students’ understanding of the subject by brief tests and written exercises.


The students must be impressed with the need for:



1.
Active listening.  They need to pay close attention to what other students say and not interrupt them.


2.
Supporting their colleagues by encouraging and building upon the contributions from those colleagues. 



3.
Engaging in critical analysis by questioning what the other students say.  They need to do so in a non-threatening way and with a view towards solving the problem with which the students are faced.


This manual contains the basic reading materials which should be read before the course commences.  The students will be provided with a copy of all documents referred to in this manual.

C.
COURSE STRUCTURE 


1.
Session One – Introduction to Judicial Ethics 


a.
Importance of judicial ethics.




(i).
Judicial ethics and the role of a judge.



b.
Qualities of a good judge.



c.
Identification of ethical principles as contained in: 



(i)
United Nations Basic Principles on the Independence of the 




Judiciary (1985)




(ii)
Bangalore Principles of Judicial Conduct;




(iii)
Riyadh Document on the Ethical Standards of Judicial 




Conduct for the Arab Judge;




(iv)
Moroccan Code of Judicial Conduct;




(v)
Jordanian Code of Judicial Conduct;



d.
Analytical framework for considering ethical problems:



(i) 
Define the ethical problem;




(ii)
Identify any specific codes, rules, guidelines, and principles 




that are relevant to the ethical problem;




(iii)
Consult colleagues, if necessary;




(iv)
Identify permissible options, outlining the strengths and 




weaknesses of each option;




(v)
Identify the preferred option.


2.
Session Two – Principle: Independence



a.
Discuss the principle of judicial independence.



b.
Identify the relevant provisions of the Moroccan Code of Judicial 


Conduct and international standards.




c.
Consider hypothetical ethical issues.




(i)
Undue influence from the executive and/or legislative 



branch.



(ii)
Interference by senior colleagues on the bench.


3.
Session Three – Principle:  Impartiality



a.
Discuss the principle of impartiality.



b.
Identify the relevant provisions of the Moroccan Code of Judicial 


Conduct and international standards.



c.
Consider hypothetical ethical issues.




(i)
Personal feelings, knowledge about the parties or the 




issues.



(ii)
Family influences.


4.
Session Four – Principle:  Integrity



a.
Discuss the principle of integrity.



b.
Identify the relevant provisions of the Moroccan Code of Judicial 


Conduct and international standards.




c.
Consider hypothetical ethical issues.




(i)
Private life.




(ii)
Breaking the law.


5.
Session Five – Principle:  Propriety



a.
Discuss the principle of propriety.


b.
Identify the relevant provisions of the Moroccan Code of Judicial 


Conduct and international standards.


c.
Consider hypothetical ethical issues.




(i)
Social contact with the legal profession.




(ii)
Use of the prestige of the judicial office.




(iii)
Offer/acceptance of gifts.


6.
Session Six – Principle:  Equality



a.
Discuss the principle of equality.



b.
Identify the relevant provisions of the Moroccan Code of Judicial 


Conduct and international standards.




c.
Consider hypothetical ethical issues.




(i)
Gender.




(ii)
Cultural diversity.




(iii)
Staff members showing bias or prejudice.


7.
Session Seven – Principle:  Competence/Diligence 



a.
Discuss the principle of competence/diligence.


b.
Identify the relevant provisions of the Moroccan Code of Judicial 


Conduct and international standards.




c.
Consider hypothetical ethical issues.




(i)
Punctuality.




(ii)
Delivery of judgments.



(iii)
Continuing education.

8.
Session Eight  - Summary


a.
Course review.



b.
Other issues to discuss
Judicial Ethics and the Role of a Judge

in a Democratic Society

Presentation by The Honorable Judge Taghrid Hikmet

Transitional Judicial Dialogue: Strengthening Networks and
Mechanisms for Judicial Consultation and Cooperation,

Conference at Harvard University Law School
1 - 2 December 2006

Introduction: The evolution of ethical standards for the judiciary

I . The genesis of the institution of the judiciary - meaning those members of society who are entrusted to resolve disputes - varied from one human community to another. Without dwelling much in the domain of socio-anthropology, the long historical process of the evolution of judicial authority generally emphasized two linked characteristics of judges. Firstly, that judges' behavior is characterized by wisdom and fairness, and that they resolve disputes in a consistent and equitable manner. Secondly, that members of the judiciary enjoy special reverence and deference resulting from their embodiment of these values.

2. In a democratic society, judicial authority is the bulwark of freedoms and rights; it is the medium contrived and adopted by society to achieve social peace and solidarity in order to guarantee the proper functioning of public life in a spirit of absolute justice and total impartiality. It is only natural for rules of conduct and basic human values to occupy a distinctive place in the sphere of judicial authority, given that such authority is the ultimate refuge for all quarrels between individuals and between individuals and various other public authorities.

3. "Since men are not angels", it becomes imperative to restrict their behavior. There has thus always been a concern with ensuring that a prospective judge displays the behavior and ethical values which would qualify them to occupy a trustworthy position and resolve disputes between members of the community. Furthermore, once appointed, judges are expected to continue to adhere to strict behavioral requirements and ethical values which enable them to maintain the credibility required in an official trusted to administer their society's affairs.

4. These restrictions emanate intrinsically from the inner self and are manifested by way of laws and regulations reflecting the intrinsic values of the community. While the people are the ultimate arbiters of the functions of governments, including the judicial function, history has shown the need to have in place certain precautionary measures. As James Madison succinctly puts it:

A dependence on the people is, no doubt, the primary control on the government, but experience has taught mankind the necessity of auxiliary precautions.

5. Public office is a public trust, and in order to preserve this public trust, incumbents of public office must adhere to certain code of ethics. In the case of the judiciary, the key elements are avoiding personal gain, partiality and falling under undue influence.

Codifying judicial ethics

6. The notion of imposing standards on judges and providing a mechanism for sanctioning misconduct is not new. The first compilation of laws known to us, the Code of Mesopotamian King Hammurabi (1795-1750 BC), includes a rule according to which a judge reaching verdict in error, through his own fault, "shall pay twelve times the fine set by him in the case, and he shall be publicly removed from the judge's bench, and never again shall he sit there to render judgment."

7. The notion that the legislative, executive and judicial functions must operate independently in a society was developed by Montesquieu and Locke in the 17th century, and today is the fundamental principle of government in democratic countries. According to Montesquieu, "there is no liberty, if the power of judging be not separated from the legislative and executive powers. Were it joined with the legislative, the life and liberty of the subject would be exposed to arbitrary control, for the judge would then be the legislator. Were it joined to the executive power, the judge might behave with all the violence of an oppressor".

8. It is therefore natural that the question of the independence of judges has become a core aspect of judicial ethics, together with judges' impartiality. The first of the Bangalore Principles of Judicial Conduct thus states that: "Judicial independence is a pre-requisite to the rule of law and a fundamental guarantee of a fair trial" and that "A judge shall therefore uphold and exemplify judicial independence in both its individual and institutional aspects."

9. In the words of former United Nations Special Rapporteur on the independence and impartiality of the judiciary, Mr. Singhvi, "[the] absence [of the concepts of the impartiality and independence of the judiciary] leads to a denial of justice and makes the credibility of the judicial process dubious. [I]mpartiality and independence of the judiciary is more a human right of the consumers of justice than a privilege of the judiciary for its own sake."

10. The belief that to attain the greatest level of justice when resolving disputes it is necessary to adhere to a strict moral code is universal. These fundamental beliefs are of course expressed differently in different societies.

11. In the common law tradition judges were expected to operate according to the unwritten mores of the court, handed down through generations of judges. Increasingly however judges in the common law system, including the United Kingdom, are developing guidelines for judicial behavior. The codification of these standards into written rules is indeed a relatively recent development. The proliferation of detailed codes of judicial conduct in the United States of America is testimony to this fact, and a further step in this regulative trend.

12. In civil law countries, by contrast, great reliance is placed on a judge's adherence to the oath of office and systematized and detailed codes of conduct are seen as unnecessary. This is because the principles underlying the codes of conduct favored in countries of other legal tradition are in any event stated in the fundamental written texts of the legal system, such as the Constitution in France.

13. A further step in the global trend towards the codification of ethical judicial behavior is the proliferation of judicial codes and principles of conduct at the international level. The Bangalore Principles and the Code of Judicial Ethics of the International Criminal Court are important examples in this regard.

14. These international instruments are often reflected in the development of codes of judicial ethics for countries in transition. For example, judicial codes of conduct have been developed for Croatia, Bosnia-Herzegovina and Kosovo, all of which are countries where the international community is assisting in the consolidation of the rule of law. Interestingly, these countries have a strong civil law tradition and have historically relied on the organic law to regulate judicial behavior.

15. While different countries have approached this differently, it remains that the principles or rules that regulate judges' behavior are to a large extent similar. The Bangalore Principles of Judicial Conduct; the Council of Europe's Recommendation on the Independence, Efficiency and Role of Judges, the American Bar Association's Model Code of Judicial Conduct and the Code of Judicial Ethics of China reflect essentially the same considerations. In general, judicial codes of conduct seek to ensure the independence, impartiality, integrity and propriety of judges and express a common concern that all before the courts are treated with equality.

16. Additionally, the Bangalore Principles include considerations regarding the effectiveness of the judicial system. This requires, according to the Consultative Council of European Judges, an advisory body to the Council of Ministers of the Council of Europe, that "judges have a high degree of professional awareness. They should ensure that they maintain a high degree of professional competence through basic and further training, providing them with the appropriate qualifications." In this regard, one must recall Aristotle's observation thousands of years ago that:

With regard to excellence, it is not enough to know, but we must try to have and use it.

Implementing Codes and Principles of Judicial Ethics

17. Whether codes of conduct or guidelines of ethical behavior are enacted, or reliance on the general principles underlying such instruments is favored, disciplinary measures are and must be available, according to procedures that reflect the principles they serve to protect, starting with the principle of the independence of the judiciary. Indeed, to quote the United Nations Basic Principles on the Independence of the Judiciary of 1985, at Article 19, "all disciplinary (...) proceedings shall be determined in accordance with established standards of judicial conduct" .

18. For example in the United Nations-administered Kosovo, alleged violations of the Code of Ethics and Professional Conduct for Judges
 can be reported to a Judicial Inspection Unit (JIU). The JIU conducts an investigation and presents its recommendations to the Kosovo Judicial Council, which can institute disciplinary proceedings that may lead to the imposition of a reprimand, suspension or dismissal. In many other countries likewise inspired by the democratic ideal, the enforcement of codes and guidelines of judicial conduct are effectuated by judicial disciplinary bodies.

19. Judges must be protected from pressure not only from the government, but also from the public. Judicial codes of ethics must not become a tool for disaffected litigants or defendants to waste resources and harass judges. The role of a judge requires that s/he be given a high degree of immunity. Thus, any disciplinary system for judges must be transparent and accessible, whilst also providing the judge with a fair hearing and due process, including avenues of appeal against any sanctions imposed upon them.

20. An appropriate mechanism might be an investigatory body based on the inquisitorial system, which reports to a judicial disciplinary council comprised of judges and, as the case may be, practicing lawyers, and whose recommendations or administrative measures must be made public. Additionally, no sanction should be taken against judges by an executive authority, where the sanction is not recommended by such judicial council. This may be the most appropriate way to increase public confidence in the judiciary whilst at the same time protecting judicial independence.

21. Bearing in mind the above, the Bangalore Principles of Judicial Conduct failed in my view to add to the fundamental principles outlined a clear recommendation as to the mechanisms necessary to implement them. In a single paragraph of remarkable concision, the Bangalore Principles merely state that, "[by reason of the nature of judicial office, effective measures shall be adopted by national judiciaries to provide mechanisms to implement these principles if such mechanisms are not already in existence in their jurisdictions." In its comments on the Bangalore Principles, the Consultative Council of European Judges elaborates on the issue and gives pertinent advice on such mechanisms.

22. The Consultative Council of European Judges does not advocate total liability for judges. According to the Council, disciplinary proceedings must be instituted only for serious and flagrant misconduct and, while judges cannot claim immunity from ordinary criminal process (for instance, for accepting bribes), "a judge should not have to operate under the threat of a financial penalty, still less imprisonment, the presence of which may... sub​consciously, affect his judgment." Similarly, in respect to civil liability, the Consultative Council advises that, "[a]s a general principle, judges personally should enjoy absolute freedom from [civil] liability in respect of claims ... relating to their exercise in good faith of their functions."

23. 1 would add that, in the absence of clear legislative guidance, one should be cautious in advocating the enforceability of rules of ethical conduct for judges before ordinary courts, in the context of civil and criminal proceedings. This is particularly so, considering the broad terms in which such rules are generally couched. Most rules are ethical standards; they express goals and aspirations rather than actionable and directly enforceable rules of conduct.

The future of judicial ethics

24. There is no doubt that the near future shall witness revisions and amendments to the codes underpinning judicial ethics in order to confront new challenges and circumstances, even though judicial rules had hitherto enjoyed relative stability and durability. This could help restore the equilibrium to the functioning of this pivotal institution. Moreover, such a move would bestow on the judiciary a much needed renewed credibility, restoring to the judiciary the confidence of the public and the glorified and exalted position of respect it once enjoyed.

25. Our conviction is that the trust of the people must be regained and entrenched, not only through revising and amending codes of judicial ethics, but also through encouraging the furtherance of good governance and by fighting corruption in all its forms. This, in turn, raises the issue of the implementation of any codes and guidelines. These measures are by no means auxiliary to the task of revision and amendment of the codes of judicial conduct, but should be introduced in concert with them. In all instances, the best guarantee of judicial independence, impartiality and fairness is a fully functioning democratic system.

Conclusion

26. In conclusion, the efforts which have been made by the formulation of codes of judicial ethics to raise standards and combat corruption are part of a long tradition of ensuring public confidence in the judiciary. These ethical codes derive from the universal values of independence, impartiality, equality, integrity, propriety and competence of judges. These codes have largely been developed by the judicial profession itself, which is to be preferred as the fundamental criterion of independence renders the imposition of rules by the executive or legislature undesirable.

27. Thus far most of these codes are guidelines for judges, although the next development in judicial ethics may well be the creation of impartial, independent enforcement mechanisms to penalize judges who violate the codes. The key factor to be borne in mind at all times is that the judiciary must remain independent of pressure from both the authorities and the public. The most important aspect of any judge's work is the disinterested enforcement of societal norms and the equitable resolution of disputes.

Morocco - Constitution

{ICL Document Status:  1992}

Preamble

The Kingdom of Morocco, a Muslim Sovereign State whose official language is Arabic, constitutes a part of the Great Arab Maghreb. As an African State, one of its constituted objectives is the realization of African unity. 

Aware of the necessity of setting its action within the context of the international organizations of which it is an active and energetic member, the Kingdom of Morocco subscribes to the principles, rights, and obligations resulting from the charters of the aforesaid organizations and reaffirms its attachment to the Human Rights as they are universally recognized.

The Kingdom of Morocco also reaffirms its determination to work for the maintenance of peace and security in the world.

Title I Basic Principles

Article 1 [Monarchy]

Morocco is a constitutional, democratic, and social Monarchy.

Article 2 [Sovereignty]

Sovereignty belongs to the Nation which exercises it directly by means of referendum and indirectly through its constitutional institutions.

Article 3 [Organizations, Party Pluralism]

(1) Political parties, trade unions, local councils, and professional chambers participate in the organization of the State and in the representation of the citizens.

(2) There can be no single party.

Article 4 [Binding Law]

Law is the supreme expression of the Nation's will. All must submit to it. Law can have no retroactive effect.

Article 5 [Equality]

All Moroccans are equal before law.

Article 6 [State Religion]

Islam is the religion of the State which guarantees to all freedom of worship.

Article 7 [Emblem, Motto]

The Kingdom's emblem is a red nag stamped with a five-pointed green star in the middle. The Kingdom's motto is: "God, The Homeland, The King".

Article 8 [Electoral Equality, Women's Suffrage]

(1) Men and Women enjoy equal political rights.

(2) All citizens of age of both sexes are electors, provided they enjoy their civil and political rights.
Article 9 [Citizen's Rights]

(1) The Constitution guarantees to all citizens:


1) Freedom of movement and freedom to settle in any part of the Kingdom; 


2) Freedom of opinion, freedom of expression under all its forms, and freedom to assemble; 


3) Freedom to organize and freedom to join any trade union or political organization of their own choice.

(2) No restrictions can be imposed on such freedoms other than by law.

Article 10 [Personal Liberty, Home]

(1) No one can be arrested, detained, or punished except in the cases and forms provided by law.

(2) The home is inviolable. There can be no searches or inspections except under the conditions and the forms provided by law.

Article 11 [Secrecy of Correspondence] 

Correspondence is secret.

Article 12 [Public Office]

All citizens have access, under equal conditions, to public functions and public employment.

Article 13 [Education, Work]

All citizens have equal rights to education and to work.

Article 14 [Strike]

(1) The right to strike is guaranteed.

(2) An organic law determines the conditions and forms of exercising this right.

Article 15 [Property, Expropriation]

(1) The right to own property is guaranteed.

(2) Its extent and use may be restricted by law if the needs of economic and social planning and development require it.

(3) No expropriation can take place except in the cases and forms provided by law.

Article 16 [Duty to Defense]

All citizens contribute to the common defense of the homeland.

Article 17 [Duty to Pay Taxes]

All contribute, in proportion to their economic capacities, to the public expenditures which only the law can institute and distribute in the forms provided for in the present Constitution.

Article 18 [Duty to Bear Cost of National Calamities]

All citizens collectively bear the costs resulting from national calamities.

Title II The Kingship 

Article 19 [The King]

(1) The King, Commander of the Faithful, Supreme Representative of the nation, Symbol of its unity and guarantor of the permanence and continuity of the State, ensures the observance of Islam and the Constitution. He is the protector of the rights and liberties of the citizen, social groups, and collectivities.

(2) He guarantees the independence of the Nation and the territorial integrity of the Kingdom within its authentic borders.

Article 20 [Hereditary Monarchy]

The Crown of Morocco and its constitutional rights are hereditary and transmitted from father to son to the male lineal descendants of His Majesty The King Hassan II, unless the King, during his lifetime, designates among his sons a successor other than his eldest son. If there are no male lineal descendants, the Throne passes to the closest collateral male descendants under the same conditions.

Article 21 [Regency Council]

(1) The King is under age until he has turned sixteen. During the minority of the King, all powers and constitutional rights of the Throne are exercised by a Regency Council, save those concerning the revision of the Constitution. The Regency Council functions as an advisory body to the King until he has turned twenty.

(2) The Regency Council is headed by the First President of the Supreme Court. It is composed, furthermore, of the President of the Chamber of Representatives, President of the Regional Council of the Ulemas of Rabat and Sale, and ten personalities appointed by the King personally. (3) The rules of the functioning of the Council are provided for by an organic law.

Article 22 [Civil List] 

The King has a civil list.

Article 23 [Inviolability of the King]

The King's person is inviolable and sacred.

Article 24 [Appointment of Government]

(1) The King appoints the Prime Minister.

(2) On proposal of the Prime Minister, he appoints the other members of the Government.

(3) He terminates their tenure either on His own initiative or by the fact of the resignation of the Government.

Article 25 [Council of Ministers]

The King presides over the Council of Ministers.

Article 26 [Promulgation of Laws]

The King promulgates the law within 30 days following the transmission of the approved law to Government.

Article 27 [Dissolution of Parliament]

The King can dissolve the Chamber of Representatives by decree under the conditions specified in Articles 70 and 72 of Title V.

Article 28 [King's Addresses]

The King can address the Chamber of Representatives and the Nation. The content of the addresses cannot be the object of any debate.

Article 29 [Decrees, Countersignature]

(1) The King exercises by decree the powers expressly reserved to him by the Constitution.

(2) The decrees are countersigned by the Prime Minister, save those specified in

Articles 21 (2), 24, 35, 68, 70, 77, 82, 89 and 99. Article 30 [Commander-in-Chief]

(1) The King is the Supreme Commander of the Royal Armed Forces. 

(2) He appoints civil and military personnel and can delegate this right.

Article 31 [Diplomacy, Treaties]

(1) The King accredits ambassadors to foreign powers and international organizations. Ambassadors or representatives of international organizations are accredited to Him.

(2) He signs and ratifies treaties. However, treaties relating to the State finances cannot be ratified without prior approval of the Chamber of Representatives. 

(3) Treaties inconsistent with the provisions of the Constitution are approved in accordance with the procedures necessary for the revision of the Constitution.

Article 32 [Presidency Over Councils]

The King presides over the Higher Magistracy Council, the Higher Education Council, and the Higher Council for National Promotion.

Article 33 [Appointment of Judges]

The King appoints judges under the conditions provided in Article 82.
Article 34 [Right of Pardon]

The King exercises the right of pardon.

Article 35 [State of Emergency]

(1) When the integrity of the national territory is threatened, or when events occur which may impair the functioning of the Constitutional Institutions, the King can, after having consulted the Speaker of the Chamber of Representatives and the Chairman of the Constitutional Council and having addressed a message to the Nation, declare, by decree, the state of emergency.

(2) He is, by this fact, entitled to take any contrary provisions, not withstanding the measures necessary for the defense of the territorial integrity, the reinstatement of the functioning of the constitutional institutions and the normal conduct of state affairs.

(3) The state of emergency does not entail the dissolution of the Chamber of Representatives.

(4) The state of emergency is terminated in the same forms as its proclamation.

Title III Chamber of Representatives

Article 36 [Responsibility]

The members of the Chamber of Representatives owe their mandate to the Nation. Their voting right is personal and cannot be delegated.

Article 37 [Relative Indemnity, Immunity]
(1) No member of the Chamber of Representatives can be prosecuted or pursued, arrested, detained, or tried for opinions or votes expressed in the discharge of his duties, except when he expresses opinions questioning the monarchical system, the Muslim religion, or lacking the respect due to the King. 

(2) During the sessions, no member of the Chamber of Representatives can be prosecuted or arrested for crimes or misdemeanors other than those mentioned in the preceding paragraph, without the permission of the Chamber of Representatives, except in case of flagrante delicto.

(3) No member of the Chamber of Representatives can be placed under arrest, during the recess, without the authorization of the Office of the Chamber, except in case of flagrante delicto.

(4) Detention or prosecution of a member of the Chamber of Representatives is suspended upon request from the same, except in case of flagrante delicto and in authorized prosecutions or definitive condemnation.

Article 38 [Sessions]

(1) The Chamber of Representatives holds two sessions a year. The King presides over the opening of the first session which commences on the second Friday in October. The second session shall commence on the second Friday in April.

(2) When the Chamber of Representatives has been sitting, during each session, for at least two months, adjournment can be pronounced by decree.

Article 39 [Extraordinary Sessions]

(1) The Chamber of Representatives may be convened in a special session, either upon request from the absolute majority of its members or by decree. (2) The extraordinary sessions are held on the basis of a well defined agenda. When the same has been exhausted, the session is closed by decree.

Article 40 [Ministers in Parliament, Commissions of Inquiry]

(1) Ministers have access to the Chamber of Representatives and to its Committees; they can be assisted by commissioners designated by them. (2) Besides the standing Committees referred to in the previous paragraph, Commissions of Inquiry can be established, within the Chamber of Representatives, on the King's initiative or at the request of the majority of the Chamber of Representatives, to collect elements of information about determined facts and submit their findings to the Chamber of Representatives. No Commission of Inquiry can be created when the facts have given rise to a judicial prosecution and as long as prosecutions are underway. When a Commission has already been set up, its task ends as soon as a judicial investigation is opened concerning the facts which caused its creation. (3) Commissions of Inquiry have a temporary nature. Their task end with the submission of their report.

(4) An organic law determines the modalities of the functioning of these Commissions.

Article 41 [Publicity]

The sessions of the Chamber of Representatives are public. The minutes of the debates are published in the official gazette. The Chamber may hold closed committee sessions at the request of the Prime Minister or one third of its members.

Article 42 [Rules of Proceedings]

The Chamber of Representatives establishes and votes on the rules of its proceedings. These, however, are not in force until they are declared by the Constitutional Council consistent with the provisions of the present Constitution.

Article 43 [Elections, Term]

(1) Members of the Chamber of Representatives are elected for a six-year term. They bear the name of Representatives. The Chamber of Representatives is composed proportionately, of two-thirds of members elected through direct universal suffrage and of one-third of members elected by an electoral college composed of local councilors as well as members elected by electoral colleges composed of elected members of the professional chambers and representatives of the wage-earners.

(2) The number of representatives and that of representatives to be elected by each one of the electoral colleges, the mode of election, the requisite conditions for being eligible, and the incompatibility regulations are specified by an organic law.

(3) The President and the presiding officers of the Chamber of Representatives are elected at the beginning of the October session. The President is elected for a three-year term; the other members of the bureau are elected for a one-tear term. The bureau is elected by proportional representation of the groups. 

Article 44 [Laws]

The law is voted on by the Chamber of Representatives. The same may authorize the Government, for a limited period and determined objective, to take measures that are normally in the legislative domain. Decrees come into force as soon as they are published; however, they have to be referred to the Chamber of Representatives for ratification on the expiry date determined by habilitation law. The habilitation law becomes inoperative if the Chamber of Representatives is dissolved.

Article 45

In addition to those matters expressly devolving on it by virtue of other provisions in the Constitution, the following fall within the legislative domain; Individual or collective rights enumerated in Title One of the present Constitution; The determination of misdemeanors and their punishment, penal procedure, civil procedure, and the establishment of new categories of jurisdiction; The Statute of the Judiciary; The General Statute of the Civil Service; 
The fundamental guarantees granted to civil and military personnel; The electoral system of the assemblies and the local councils; The system of civil and commercial liabilities; The creation of public establishments;

The nationalization of enterprises and the transfer of enterprises from the public sector to the private sector;
The Chamber of Representatives is entitled to approve outline laws relating to the essential objectives of the economic, social, and culture action of the State.

Article 46 [Other Matters]

All other matters which do not fall within the province of the legislative domain belong to the regulatory domain.

Article 47 [Decree]

Texts drawn up in a legislative form concerning matters falling within the domain of the regulatory power, may be modified by decree upon approval by the Constitutional Council.

Article 48 [State of Siege]

The state of siege can be proclaimed, by decree, for a period of thirty days. The thirty day time limit can only be extended by law.

Article 49 [Budget]

(1) The Chamber of Representatives approves the Budget bill in accordance with the provisions of an organic law.

(2) Investment expenditures resulting from the plan implementation are passed only once, when the Chamber of Representatives approves the plan. They are automatically renewed for the duration of the plan.

(3) The Government alone is empowered to introduce bills aiming at modifying the already adopted program.
(4) If, by the 31st of December, the Budget has not been approved, the Government opens by decree the credits necessary for the work of public services and for the fulfillment of their mission, on the basis of the proposals introduced for approval.

(5) In this case, revenues continue to be raised in conformity with the legislative provisions and the executive regulations in force, with the exception, however, of the revenues whose suppression is proposed in the Budget Bill. As to those for which the aforesaid Bill proposes a reduction, they are levied according to the new proposed rate.

Article 50

Proposals and amendments introduced by members of the Chamber of Representatives are not admissible if, when approved, they would, as far as the Budget is concerned, entail either a diminution of public revenues or increase of public expense.

Article 51 [Initiative]

(1) The legislative initiative belongs concurrently to the Prime Minister and the members of the Chamber of Representatives. (2) Legislative proposals are submitted to the Bureau of the Chamber of Representatives.

Article 52 [Government Protest]

(1) The Government can express objection to any proposal or amendment which is not within the legislative domain.

(2) In case of disagreement, the Constitutional Council decides within eight days upon request by the Chamber or the Government.

Article 53 [Committee Referral]

Proposals for legislative action introduced are referred for consideration to the Committees which carry on their activities between sessions.

Article 54 [Decree-Laws]

In the recess, the Government may issue decree-laws in accord with the concerned Committees, to be referred for approval to the Chamber of Representatives during its following regular session.

Article 55 [Order of Business]

(1) The order of business of the Chamber of Representatives is established by its Bureau. It comprises, with priority and in the order established by the Government, floor consideration of the legislative proposals introduced by the Government and those accepted by it.

(2) One meeting a week is reserved, with priority, to the questions of the members of the Chamber of Representatives and answers of the Government. (3) The Government's answer is made within twenty days following the date on which the question was submitted to the Government.

Article 56 [Amending Bills]

(1) The Members of the Chamber of Representatives and the Government have the right to introduce amendments. After the opening of the debate, the Government can object to the consideration of any amendment which has not been previously submitted to the relevant Committee.

(2) If the Government so demands, the Chamber of Representatives decides, by a single vote, on the whole or part of the bill under discussion, keeping solely the amendments proposed or accepted by it. 

Article 57 [Organic Laws]
(1) Organic laws are approved and modified under the following conditions: the legislative proposals introduced either by the Government or the Chamber are not submitted to the Chamber of Representatives for consideration and vote until a time-limit of ten days has expired from the date of their introduction.

(2) Organic laws cannot be promulgated until they have been referred for approval to the Constitutional Council.

Title IV The Government

Article 58 [Composition]

The Government is composed of the Prime Minister and the ministers.

Article 59 [Responsibility]

(1) The Government is responsible to the King and to the Chamber of Representatives.

(2) After the nomination of the members of the Government by the King, the Prime Minister appears before the Chamber of Representatives, and presents the program he intends to implement. This program must sketch the guidelines of action which the Government intends to take in various sectors of national activity, and particularly in the areas of economic, social, cultural, and foreign policy. (3) This program is the object of a debate followed with a vote under the conditions and with the effects provided in Article 74 (2)_ and (3).
Article 60 [Execution, Supervision]

Under the responsibility of the Prime Minister, the Government assures the execution of the laws and supervises the administration.

Article 61 [Initiative]

The Prime Minister initiates the laws. No bill can be presented by him to the Bureau of the Chamber of Representatives unless it has been considered in the Council of Ministers.

Article 62 [Executive Power]

(1) The executive power is exercised by the Prime Minister.

(2) The regulatory acts of the Prime Minister are countersigned by the ministers in charge of their execution.

Article 63 (Ministerial Powers]

The Prime Minister can delegate some of his powers to the ministers.

Article 64 [Coordination]

The Prime Minister assumes responsibility for the coordination of the ministerial activities.

Article 65 (Council of Ministers Issues]

The following matters are referred to the Council of Ministers prior to any decision: questions concerning the general policy of the State; the declaration of a state of siege; the declaration of war; the assumption of responsibility of the Government before the Chamber of Representatives;  legislative proposals before their introduction in the Bureau of the Chamber of  Representatives;  regulatory decrees; the decrees referred to in Articles 38, 39, 44 and 54; the plan draft; drafts for revision of the Constitution.
Title V Relations Between the Powers

Article 66 [Demand for a New Reading]

The King can demand of the Chamber of Representatives to proceed with a new reading of any bill or legislative proposal.

Article 67 [Message]

The demand for a new reading is introduced in the form of a message. This new reading cannot be refused.

Article 68 [Proposal by Decree]

The King can, after a new reading, submit by decree, any project or the legislative proposals, except in the case when the text of the project or the legislative proposals submitted to a new reading has been adopted or rejected by a two thirds majority of the members which constitute the Chamber of Representatives.

Article 69 [Referendum]

The results of the referendum apply to all.

Article 70 [Dissolution]

The King can, after having consulted with the President of the Constitutional Council and addressed a message to the Nation, dissolve, by decree, the Chamber of Representatives.

Article 71 [Re-Election]

(1) The election of a new Chamber of Representatives takes place three months, at the latest, after the dissolution.

(2) The King exercises, in the meantime and in order to fill the vacancy, in addition to the powers vested in him by the present Constitution, those of the Chamber of Representatives.

Article 72 [Repeated Dissolution]

When the Chamber of Representatives has been dissolved, the succeeding one cannot be dissolved until a year after its election.

Article 73 [Notification of War]

The declaration of war is made after the Chamber of Representatives has been notified.

Article 74 [Vote of Confidence]

(1) The Prime Minister may assume the responsibility of the Government before the Chamber of Representatives, upon a declaration of general policy or the vote on a text.

(2) Confidence cannot be denied or a test rejected except on the basis of an absolute majority vote of the Chamber of Representatives. (3) Voting can only take place after three clear days after the question of confidence has been made.

(4) Refusal of a confidence vote entails the collective resignation of the Government.

Article 75 [Motion of Censure]
(1) The Chamber of Representatives may question the responsibility of the Government by the veto on a motion of censure. Such a motion is not admissible if it is signed by less than a quarter of the members composing the Chamber of Representatives.

(2) The motion of censure is not approved by the Chamber of Representatives unless it has been approved by the absolute majority of the members composing it. The voting can only take place three clear days after the introduction of the motion.

(3) The passing of a motion of censure entails the collective resignation of the Government.

(4) When the Government has been censured by the Chamber of Representatives, no motion of censure is admissible within a year.

Title VI The Constitutional Council

Article 76 [Establishment]

A Constitutional Council is established.

Article 77 [Composition]

(1) It comprises:

Four members nominated by the King for a period of six years;

Four members nominated for the same period by the President of the Chamber of Representatives after consultation with the groups.

(2) Besides the above-mentioned members, the King appoints for the same period the President of the Constitutional Council.

(3) Each category of the members of the Constitutional Council is renewable by half every three years.

Article 78 [Organizational Law]

(1) An organic law determines the rules of the organization and the functioning of the Constitutional Council, the procedure to be taken before it and, in particular, the time allowed for any arguments to be submitted.

(2) It also determines the functions incompatible with those of the members of this council, the conditions for the first triennial renewal, as well as the forms of replacement of the impeached, resigning, or deceased members.

Article 79 [Constitutional Review]

(1) The Constitutional Council exercises the powers vested in it by virtue of the articles of the Constitution or the provisions of organic laws. It also provides rulings on the regularity of the election of the members of the Chamber of Representatives and the referendum operations. (2) Furthermore, organic laws, before their promulgation, and the Rules of the Chamber of Representatives, prior to their implementation, must be referred to the Constitutional Council, which rules on their conformity with the Constitution. (3) For the same purposes, bills can be referred to the Constitutional Council by the King, the Prime Minister, the President of the Chamber of Representatives, or a quarter of the members who make up the latter. (4) In the cases stated at the previous paragraphs, the Constitutional Council must give a ruling within one month. However, at the request of the Government, in case of urgency, this time-limit is reduced to eight days. (5) In these cases, the reference to the Constitutional Council suspends the time limit for the promulgation.

(6) An unconstitutional provision cannot be promulgated or applied.

(7) The decisions of the Constitutional Council are non-appealable. They are enforced on public powers, and all administrative and jurisdictional authorities.
Title VII The Judiciary

Article 80 [Independent Power]

The judicial authority is independent of the legislative power and of the executive power.

Article 81 [Sentences]

Sentences are passed in the name of the King.

Article 82 [Nomination]

The magistrates are nominated by decree on the proposal of the Superior Council of the Magistracy.

Article 83 [irremovability]

The magistrates are irremovable.

Article 84 [Superior Council of the Magistracy]

The Superior Council of the Magistracy is presided over by the King. Furthermore, it is composed of:

The Minister of Justice, as vice-president;

The first president of the Supreme Court;

The King's Prosecutor General at the Supreme Court;

Four representatives of the first degree jurisdictions magistrates elected from among themselves.

Article 85 [Functions]

The Superior Council of the Magistracy watches over the application of the guarantees granted to the magistrates concerning their advancement and discipline.

Title VIII The Supreme Court

Article 86 [Liability of Government]

The members of the government are liable to prosecution for crimes or misdemeanors committed in the discharge of their function.

Article 87 [Impeachment]

They can be impeached by the Chamber of Representatives and referred to the Supreme Court.

Article 88 [Majority]

The Chamber of Representatives acts by secret ballot with a two-thirds majority of the members composing it, with the exception of those members called upon to take part in the prosecution, preliminary examination, and judgment.

Article 89 [Composition]

The Supreme Court is composed of members elected from within the Chamber. Its President is nominated by decree.

Article 90 [Membership]

An organic law specifies the number of the Supreme Court members, the modalities of their election, as well as the applicable procedure.

Title IX Economic and Social Council

Article 91 [Establishment]

An Economic and Social Council is established.

Article 92 [Functions]

The Economic and Social Council can be consulted by the Government and by the Chamber of Representatives on all questions of economic or social character. It provides its opinion on the general trends of the national economy and formation.

Article 93 [Organization]

The composition, organization, powers, and methods of functioning of the Economic and Social Council are determined by an organic law.

Title X Local Units

Article 94 [Local Units]

The local units of the Kingdom are the regions, prefectures, provinces, and communes. Any other local unit is established by law.

Article 95 [Local Assemblies]

They elect assemblies entrusted with managing democratically their affairs under the conditions determined by law.

Article 96 [Local Governors]

Within the prefectures and the provinces, the governors

coordinate the action of the administrations and watch over the application of the law. They also carry out the decisions of the prefectoral and provincial Assemblies.

Title XI Revision of the Constitution Article 97 [Initiative, Referendum]

(1) The initiative concerning the revision of the Constitution belongs to the King and the Chamber of Representatives.

(2) The King can submit directly to a referendum the project of revision which he has initiated.

Article 98 [Majority]

The revision proposal introduced by one or several members of the Chamber of Representatives cannot be adopted unless it has been passed by a majority of two-thirds of the members composing the Chamber.

Article 99 [Referendum]

(1) The projects and proposals of revision are put to referendum by decree.

(2) The revision of the Constitution are definitive when adopted by referendum.

Article 100 [Restrictions of Constitutional Amendment]

The monarchic form of the State as well as the provisions relating to the Islamic religion cannot be the object of a constitutional revision.

Title XII Special Provisions

Article 101 [Provisional Legislation]

Until the installation of the Chamber of Representatives, provided in the present Constitution, the legislative measures necessary for putting into effect the constitutional institutions for the functioning of the public powers and for the conduct of the State affairs, are taken by His Majesty the King,

Article 102 [Provisional Powers of Supreme Court]

Until the establishment of the Constitutional Council, the powers vested in it by the Constitution are exercised by the Constitutional Chamber of the Supreme Court.
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MAGISTRACY STATUS

Royal Decree of November 11, 1974, founding the magistracy status.

TITLE ONE:

General Rules:

· The magistracy in Morocco forms one body which groups judges and public prosecutors from all the courts and tribunals of the Kingdom. Are also included the magistrates belonging to the Central Administration Services of the Ministry of Justice.

· The appointment of the magistrates to the Central Administration Services of the Ministry of Justice is decided following a Royal Decree upon the Minister of Justice's proposal.

· The magistrates' hierarchy is as follows:

Off Rank

· The Chief Justice of the Supreme Court;

· The General Prosecutor at the said court.

Exceptional rank:

· Presidents of Chambers at the Supreme Court

· Deputy Director of Public prosecution at the said court;

· First Presidents of the Courts of Appeal and the district attorney at each of the said courts;

· First presidents of the Commercial Courts of Appeal

· Public Prosecutors at the said courts

First rank:

· Supreme Court judges;

· Deputy Directors of public prosecution at the said court.

· First Presidents of the Courts of Appeal other than those mentioned in the exceptional rank;

· Public Prosecutors at the Courts of Appeal other than those ranked in the exceptional rank;

· Presidents of the Administrative Courts;

· Presidents of the Commercial Courts;

· Public Prosecutors at the said courts;

· Presidents Chambers at the Courts of Appeal at whose seat is outside of the said courts and the assistant public prosecutors at these courts;

· Presidents of first degree courts of Casablanca, Rabat, Fez, Marrakech, Meknes and the First Deputy to the Public Prosecutor at each of these courts;

· Presidents of all the Courts of Appeal of Casablanca, Rabat, Fez, Marrakech, Meknes and the First Deputy to the Public Prosecutor at each of these courts;

· Presidents of chambers at the Commercial Courts of Appeal and the First Deputy to the Public Prosecutor at each of these courts.

Second rank:

· Presidents of Courts of Appeal other than those ranked in the first rank;

· Counselors at the Courts of Appeal;

· Deputies to the Public Prosecutors at Courts of Appeal other than those ranked in the first rank;

· Counselors at the Commercial Courts of Appeal;

· Deputies to the Public Prosecutor at the said courts;

· Deputy Presidents at the Commercial Courts;

· First deputy to the Public Prosecutor at the said courts;

· Counselors at the Administrative Courts;

· Presidents of first degree courts other than those ranked in

· the first rank;

· Public Prosecutors of first degree courts other than those ranked in the first rank;

· Deputy Presidents of first degree courts of Casablanca, Rabat, Fez, Marrakech, Meknes and the First deputies to the Public Prosecutor at the said courts;

Third rank:

· Judges at first degree courts;

· Deputies to the Public Prosecutor at the first degree courts;

· Judges at administrative courts;

· Judges at commercial courts;

· Deputies to the Public Prosecutor at the said courts

· The salary structure is set by decree

· Magistrates are appointed, according to the Magistracy Status, among trainee 


judges. However, other categories can have access to the magistracy corps under 


specific conditions; such as, law professors, lawyers and scale-11 civil servants. 


The latter can be appointed directly to the aforementioned 1st, 2nd and 3rd ranks.

TITLE TWO:  TRAINEE-JUDGES

· Trainee judges have to fulfill the requirements of nationality, physical ability, moral probity and have legal situation with regards to civil and military services.

· Judges are recruited according to the need by submitting to an examination; successful candidates undergo a 2-year training. The first year consists of theoretical studies and practical works at the National Institute for Judiciary studies; the second year allows the trainee judge to undergo a training in one of the courts, the Central Administration of the Ministry of Justice, local authorities, public or private services.

· Trainee judges can attend, redundantly, to the proceedings yet with no voting power; they have to wear the official gown for which they receive remuneration.

· The training terminates with an exam whose conditions are specified by a decree; successful trainee-judges can be nominated by Royal Decree upon proposal by the Supreme Council of Magistracy (SCM) to the first echelon of the 3rd rank and be posted to one of the jurisdictions depending on their speciality.

· Those who have failed in the examination are either dismissed or sent back to their administration, depending on the decision of the Minister of Justice.

· Before sitting for the exam, trainee judges commit themselves to serve at least for 8 years as magistrates; otherwise they are requested to reimburse the remunerations received during their training.

· Trainee judges who fail to terminate their training are also requested to pay emoluments they received as trainees except when their dismissal or withdrawal is duly justified, and decided by the Minister of Justice.

CHAPTER TWO:  GENERAL RULES 

· The status of trainee judges do not provide for the situation of secondment or absence. The temporary leave of absence provided for in the Magistrates' status following an ordinary sick leave or a long duration sick leave is not applicable to trainee judges. In their case, they are dismissed with no right to indemnity.

· The trainee judges can be punished with the following disciplinary measures:

· Warning

· Formal warning

· Temporary exclusion for less than 2 months with no

· remunerations except family allocations;

· Dismissal (civil servants are sent back to their initial

· administrations)

· The disciplinary commission that decides the punishment is composed of:

· The Minister of Justice as President;

· General Secretary of the Ministry of Justice; A Director of Civil Affairs;

· Director of Criminal Affairs and Pardon ;

· Director of the National Institute for Judiciary Studies.

· The services done as trainee judges are taken into consideration for the establishment of retirement rights.

TITLE THREE:  THE MAGISTRATES

CHAPTER ONE:  RIGHTS AND DUTIES

· The magistrates are denied any right to political deliberation or demonstration or grouping into unions. They must avoid any action that may stop or hamper the jurisdiction functioning.

· They are not allowed any remunerated activity outside their functions however occasionally. Derogations to this rule have to be decided by the Minister of Justice only for instruction or documentation purposes.

· If the magistrate's spouse exercises a rewarding function, a formal statement must be addressed to the Minister of Justice who sets up the necessary measures to ensure the independence and dignity of the Magistracy. The same is applicable when a magistrate or his/her spouse holds, in a business, interests that may affect their work.

· All magistrates are bound to submit within three months of their nomination, a solemn statement about their real estate and private property as well as the ones possessed by their spouses and their children under 18.

· The Minister of Justice is responsible for the follow-up of the evolution of the personal fortune of the magistrates and their family members.

· Inspector-magistrates are empowered to investigate, verify and control the magistrates' fortunes; they report immediately of their findings to the Minister of Justice.

· The magistrates are sworn in prior to taking office in the following terms:

"I swear before God to fulfill my functions well and faithfully, to respect religiously the secrecy of the deliberations and to behave in all circumstances as a worthy and loyal magistrate."

· • Magistrates' physical and moral integrity and dignity is protected by the provisions of the penal rules and by special laws. The State guarantees indemnity for any damage caused to them during service.

· They are bound to reside within the seat jurisdiction in which they work

CHAPTER TWO:  PROMOTION AND REMUNERATION

· The magistrates' promotion can be either rank promotion or echelon promotion. It depends on posts vacancies, the number of years spent in the current rank, university degrees and the qualification and ability to hold higher functions.

· Echelon promotion depends on the seniority and the notation of the magistrate.

· The list of nominees to higher rank/echelon is annually established by the Minister of Justice upon the Supreme Council of Magistracy's recommendations.

· The post assigned to magistrates following their promotion is compulsorily held otherwise the promotion is cancelled.

· In case of vacancies in the Supreme Court, in lower courts or in the Central Administration of the Ministry of Justice, magistrates can be appointed by Royal Decree to ensure functions higher than their ranks; in these cases, their remunerations correspond to the first echelon of the corresponding rank.

CHAPTER THREE: POSITION OF THE MAGISTRATES

•
Magistrates can be on one of the following positions: 

· In active service;

· On secondment;

· On temporary leave of absence; 

· Doing military service

I- ACTIVE SERVICE:

· Active service means the magistrate is exercising effectively the functions either within a jurisdiction or within the Central Administration of the Ministry of Justice. Sick leaves and administrative leaves (one month a year) are included in active service.

· Normal sick leaves cannot exceed 6 months, in which case, the last three month's remuneration is only half the salary, plus family charge allocations.

· If a magistrate obtains a six-month leave during one year and is still unable to resume work, s/he is put under temporary leave of absence scheme, or, if proven definitely unfit, removed from the books of the Magistracy.

· Nevertheless, if the sickness is due to service, the magistrate keeps his/her entire salary until s/he resumes work or be removed from the books of Magistracy. S / he can also claim his/her right to indemnity for the expenses incurred by the sickness or accident.

· Magistrates on long duration sick leave can be removed from the books of the magistracy if definitely proven unable to resume their functions.

· Female magistrates are granted a maternity leave of 6 weeks duration.

II- SECONDMENT

· The magistrate is on secondment when s/he is exercising outside the magistracy corps while still belonging to it and benefiting from the rights to rank and echelon promotion and to retirement.

· Magistrates can be on secondment, upon their request, in a private or public body or into a foreign country.

· They support the deductions provided for in the pension scheme and operated on their salary by the secondment body.

· For less than six-month secondment, the magistrates reintegrate automatically their post; the notation of magistrates on secondment is delivered by the Minister of Justice or by the chairperson under whose authority the magistrate is exercising. The notational document is, then, transmitted to the Minister of Justice.

III- TEMPORARY LEAVE OF ABSENCE:

· Temporary leave of absence is the situation where a magistrate, put out of the magistracy corps, continues to be

· part of it without benefiting from the rights to promotion and pension.

· The temporary leave of absence is granted by the Minister of Justice either upon the magistrate's request or compulsorily.

· Compulsory leave of absence must not exceed one year, renewable twice for the same length of time following which period the magistrate has three options:

- Be reintegrated to the Magistracy;

- Be pensioned off

- If having no right to pension, be admitted to stop their functions

· Female magistrates are granted temporary leave of absence for the sake of upbringing a child of less than 5 year or a disabled child or to move with her husband. In this case, temporary leave of absence must not exceed 10 years.

· Temporary leave of absence upon request of the magistrate cannot be granted except in the following cases:

· Accidents or serious sickness of the spouse or a child;

· Enrollment in the Royal Armed Forces;

· Studies or researches of particular interest for the country;

· Personal conveniences.

In the last two cases, the decision of the Minister of Justice is introduced by a recommendation of the Supreme Council of Magistracy (SCM).

· In the first three cases, temporary leave of absence cannot exceed 3 years, and one year for the fourth case. These periods are renewable only once for the same length of time. Magistrates that do not request their reintegration in due time or who refuse to occupy the post they were offered, run the risk of being removed from the magistracy corps, by Royal Decree after recommendation of the SCM.

IV- DOING MILITARY SERVICE.

· In this case magistrates keep their right to promotion, yet lose their service emoluments and perceive a military pay.

· Once discharged, magistrates reintegrate automatically the magistracy corps. The period of time spent in military service is taken into consideration for their promotion.

CHAPTER IV: MAGISTRATES' TRANSFER AND DELEGATION

· Bench magistrates can be transferred to newer posts upon their request or following a promotion or in case a jurisdiction is dissolved or created, or to meet a shortage of personnel that hampers the functioning of a jurisdiction. Postings are pronounced by Royal Decree upon the SCM's proposal. For prosecutors, who are under the authority of the Minister of Justice, their posting is decided by Royal Decree upon a proposal of the Minister of Justice and after recommendation from the SCM.

· The delegation of a magistrate to occupy a post of bench magistrate, examining magistrate or public prosecutor can be decided by the Minister of Justice for less than a 3​month period, renewable upon the magistrate's approval, only once.

CHAPTER V:  DISCIPLINARY SYSTEM

· Punishments of the magistrates can be first degree, such as:

· Warning;

· Formal warning delaying promotion for no more than 2 years;

· Removal from the aptitude list.

· Or second degree punishments, such as

· Demotion;

· Temporary exclusion of function (for no more than 6 months);

· Compulsory retirement;

· Dismissal.

· First degree punishments are delivered by decision from the Minister of Justice, while second degree punishment is delivered by Royal Decree.

· The SCM is the body responsible that considers the affairs where magistrates are involved. In case of penal proceedings, the SCM may decide to cancel all examinations until the decision concerning these proceedings is delivered.

· In case of serious penal proceedings, the magistrate can be immediately dismissed of his/her function by a decision from the Minister of Justice, provided his/her situation is definitely settled within a 4-month delay from the date of his/her dismissal.

· Once the decision regarding a magistrate becomes irrevocable, s/he recovers all his /her emoluments and deductions that might have been operated on his/her salary.

· In case of desertion, the incriminated magistrate is given formal notice to integrate his/her post. If they persist on their absence, their dismissal is pronounced by Royal Decree upon recommendation by the SCM. The same is applicable to magistrates who stop their function before the date their resignation comes in force.

CHAPTER VI:  SUSPENSION OF FUNCTION

· The definite suspension of function leading to the dismissal of a magistrate and the loss of his/her quality results from:

· Admission to retirement;

· Admission to suspension of function because of age limit;

· Resignation regularly accepted;

· Dismissal

CHAPTER VI:  ORGANIZATION AND FUNCTIONING OF THE SUPREME COUNCIL OF MAGISTRACY

· During their mandate, the magistrates elected to serve within the SCM cannot benefit from promotion, transfer or delegation. They cannot sit for a case concerning their situation or the situation of a magistrate of a rank higher than theirs.

· The SCM meets once a trimester and more frequently if the number and importance of the actions require otherwise.

· The secretarial work of the SCM is ensured by a magistrate at least of the 2nd rank, designated by Royal Decree and upon proposal of the Minister of Justice.

· In his/her absence, a magistrate from the Central Administration of the Ministry of Justice is designated by the Minister of Justice to replace him/her.

· In case a magistrate dies in active service, his eligible persons benefit from death benefit under the conditions provided for in the laws in force.

CODE OF JUDICIAL CONDUCT

Preamble:

Judiciary is an honorable profession indispensable to every human society.

Due to the sanctity of this profession, and the dignified works and duties vested with the people thereof, it became inevitable to encompass it with a set of values, traditions and customs that govern the conduct of judges, so to seize the society's trust and respect, and to make litigants find reassurance in the rulings issued by them.

Thus, it's vital to draw up a code through which the judge and society can identify the qualities, characteristics and abilities which a judge must have.

The universal declaration of human rights establishes the right of every person to a fair trial before an independent and impartial court as a fundamental base.

People confidence in judiciary and the integrity thereof are of great importance in the modern democratic society.

Respect of judicial position which has everybody's trust is of a judge's duties, just as the endeavor for promoting this trust in the judicial system, to which the esteemed Sharia paid a lot of attention and organization; so it's hardly to find an Islamic jurisprudence subject not classifying the judiciary ethics and characteristics of judges. Therefore the letter of Omar Bin Al-Khattab to his judge Abu Mousa Al-Ashari is indeed a guiding example in judge's behavior recording.

For the aforementioned, the Judges Association (Al-Widadiya Al-Hassania of Judges) found it appropriate to express its opinion in this area, and to deduce a code related to the values, traditions and customs of the profession derived from the actual everyday Moroccan life, as a contribution to the establishment of the fair trial rules.

Notwithstanding this code, and the values, traditions and customs contemplated therein, the judge's independence, immunity, qualification and integrity, are initially derived from his personality and identity, rather than being granted by others or through enactment of laws providing for the same.

Principle 1: Independence: I

Judge's independence is a fundamental principle and a firm support for a fair trial, since that the judge is the resort for the victims of injustice, and the sanctuary for the anguished who lost their rights, and he/ she is obligated to restore the right to the owner thereof, this cannot be achieved but with a judge that is free in making decision independently from any impacts. To achieve the same, a judge should:

· Impose his/ her independence of other powers, for that he/ she draws his work from the Almighty the Creator.

· Be neutral towards the parties

· Practice his profession independently without any extraneous influence, pressure, inducement, threat, or interference, direct or indirect, from any party. Be independent of the entire society and of the parties to the dispute in particular

· Avoid inappropriate connections with the executive and the legislative powers and should not be subject to any influence by them. Perform the judicial duties on the basis of the judge's assessment of the facts and a careful understanding of the law and in accordance to what is dictated by his/her conscience

· Preserve and safeguard the components of impartiality and integrity to maintain and promote the institutional independence of the judiciary.

Principle 2: Impartiality:

Impartiality is an essential principle that each judge should exercise in relation to his/ her conduct and intellect. It is not related to the judicial decision only but also to the procedures by which the decision is made. Accordingly a judge should:

· Perform his/ her judicial duties without favor, bias, or prejudice

· Be keen that his / her conduct, whether in or out of the court, maintains the confidence of the public and litigants in his/ her impartiality and the impartiality of the judiciary.

· Not disclose his/ her opinion while a case is proceeding or reveal his/ her position towards it.

· Create trust between the judge and the litigants by increasing the level of his/ her decisions and making them on grounds of logical and reasonable justifications.

· Not engage in any situation might dishonor his profession, or make him/ her deviate from justice.

· Not direct the case proceeding in a way that would give the impression of favoritism towards one of the litigants or make the litigants feel suspicious of his/ her impartiality.

· Refrain from making any comments that might reasonably affect the outcome of the proceeding even if this proceeding is not before him.

· Disqualify himself from hearing disputes that might raise doubts about his/ her impartiality or in which he/ she has feelings of preferences that might harm one of the parties, he/ she, or a member of his/her family, has an interest in the case, or served previously as a lawyer for one of the litigants or a witness in the dispute.

Principle 3: Equality: 

The equality is embodied in neutrality and the equal treatment. It is essential to the fair trial. Therefore, a judge should:

· Be keen to carry out the legal proceeding on the basis of equal treatment of litigants with patience and courtesy.

· Refrain from anything, both words and actions, which might raise doubts about his/ her judgment.

· Ensure equality to all people in the court sessions and in terms of his / her body language and judgment so the person of high esteem will not covet his/ her injustice and the weak will not give up on his/ her justice.

· Refrain from manifesting, by words or conduct, bias or preference for one of the litigants.

· Be aware of the diversity of the society.

· Not permit court staff or others subject to the judge's control to differentiate between the concerned persons in a case before him/ her.

· Require lawyers in proceedings before the court to adhere to the respect they should show to litigants

Principle 4: Integrity

Judge's duty is an entrustment rather than a bestowal of honor; this requires behaviors corresponding thereto and promoting thereof among which are the integrity and dignity.

Integrity is judiciousness and balance in all of the judge's behaviors, whether at work through the management of work and issue of judgments which have to be fair and just, or in his/ her relations which must be selective, in addition to avoiding the suspicious places, so a judge should:

· Keep him/ herself, in behavior and appearance, away from any things that may inflict damage to his/ her dignity and solemnity, or malign his/ her integrity. Be devout, prudent, gives an impression of reassurance, reliance and confidence.

· Be well balanced in talking, firm in behaviors, even when smiles, so not to leave an impression of underestimation, banality, arrogance or transcendence. Avoid reproach and defamation in his/ her conduct.

· Establish, in behavior and conduct, the people's trust in the integrity and impartiality of the judiciary; this does not apply to justice rulings only, but to leave the impression of actual realization of justice. Confirm, through conduct and performance, the people's trust in the integrity and impartiality of the judiciary, since justice does not abstractly realized but must be seen to be realized by others.

· Present him/herself as an example for good conduct, integrity and devoutness. Assert, through his/ her behaviors in private live, that he/ she is above suspicion, and behaves in a manner that acquires the ordinary people trust through integrity and dignity thereof, and in a manner that reflects the respect of the judiciary.

Principle 5:  Competence

In order to ensure a fair trial, a judge must have considerable knowledge of the law, the judicial practice, modem sciences, transaction techniques and the customs of the society. A judge must seek to do the following:

· Enhance the judicial practice by means of constant follow up on all laws and judicial opinions.

· Develop his legal intellect and judicial practice locally and be apprised of international judicial practices and international conventions. Take practical measures to retain and increase information and diligently seek to increase his competence and efficiency

· Contribute to research and writings, attend seminars, give lectures and participate in all activities that serve to enrich the judicial practice Know how to read and understand the purpose of legal texts. Exercise his right to receive training and peruse continued training in order to keep abreast of the scientific and technological developments, especially in relation to the use of information and the internet. Keep abreast of the judicial practice of the Supreme Judicial Council and review judicial opinions concerning controversial issues Develop personal skills by means of participating in specialized courses

Principle 6: Judicial Conduct

A judge's conduct is highly important as he always comes under scrutiny. Therefore, a judge must be of good, distinguished and just conduct, which is one of the characteristics of God who is utterly just. A judge must:

· Maintain order and decorum during proceedings and be patient and courteous

· to litigants, witnesses, lawyers and others with whom he deals in his official

· capacity.

· Carry out his judicial duties in an efficient, faithful and timely manner to ensure fast and successful accomplishment of work. Appear as a person who respects himself and his principles Be independent in performing judicial duties and making decisions 

· Avoid any matter that would raise questions concerning the judge's relationship with judicial assistants or court visitors

· Adhere to working hours and the times of court sessions and respect the principle prompt disposal of duties without rendering judgments hastily. Perform his judicial duties without favoritism, bias, discrimination and prejudice. A judge must perform his judicial duties in a manner enhances confidence in judicial independence and integrity.

· Give precedence to the sessions in which he takes part and organize and adhere to the schedule of deliberations with the other members of the panel the

· Maintain the prestige of the court during sessions.

· Be patience, dignified, good - listener, well-mannered, self-respectful and have a strong and noble personality.

· Refrain from disclosing information about deliberations before or after the judgment is handed down.

· Abstain from giving comments or opinion in relation to the proceedings before him or other judges, unless for research or judicial training purposes.

· Refrain from revealing confidential information acquired by virtue of his position, disclosing such information to others or using them for other purposes.

· Avoid basing his judgment on personal knowledge or any other matter not mentioned in the case or discussed by the litigants. Ensure the enforcement of the judgments handed down by him Oversee the work of judicial assistants

· Avoid hearing a litigant, or a representative thereof, in the absence of the other litigant who was not lawfully summoned.

· Inform the litigants of any requests presented in relation to the proceedings before him.

· Examine the means of proof presented in the proceedings before him, make effort to reach the truth and consequently render a judgment in accordance with the rules of the law and judicial opinion, if any. Otherwise, the judge must seek to apply the principles of justice and fairness in making judgments. Avoid postponing sessions for unjustifiable reasons, and especially for the same reason. A judge must include, as much as possible, all the matters that can be discussed in the session to ensure that justice is served and avoid A judge may not postpone handing down judgments unless for justifiable reasons

· A judge may not take part in any legal research or discussion in relation to the dispute before him

· A judge shall disqualify himself in a proceeding whenever there is a justifiable reason to do so.

· Avoid any situation that may raise questions with regard to his personal relationships with other judges.

· A judge should not allow his social or family relations to influence his conduct, judgments and positions.

· Refrain from carrying out business transactions Avoid political affiliations

Principle 7: Decorum

Decorum has a special meaning in the life of a judge in so far as a judge rules among various different segments of society.

· A judge must:

· Maintain courtesy in all his actions and avoid outward and actual impropriety -
Respects chief justices

· Freely accept personal obligations to the extent that does not influence the dignity of the profession.

· Avoid impropriety and the appearance of impropriety in all activities

· Regulate extra judicial activities so as to reduce the risk of conflict with his judicial duties

· Maintain order and decorum in all court sessions

Principle 8: Solidarity

Solidarity among judges is the cornerstone that fortifies the profession against corruption lobbies that attempt to influence the judiciary and engage them in matters not assigned to the judiciary. A judge must:

· Support other judges who were adversely affected while performing their duties

· Offer financial and moral support to the professional association (the Judges Association)

· Take part in the various activities of the Association Comply with the Association's decisions

· Avoid any matter that would cause harm to his colleagues

· Offer support to other judges who face emergency situations.

· Face with his other colleague judges any threat that may influence the reputation of the judiciary and its members or prejudice them or their independence

· Effectively unites with other judges to preserve the status of the judiciary Contribute to all acts that aim to upgrade and promote the judiciary

· Discreetly solve disagreements that arise among colleagues within the Association

· Give advice amicably to colleagues so as to rectify their conduct.

D. The Bangalore Principles of Judicial Conduct 2002

The Bangalore Principles of Judicial Conduct are a comprehensive statement of ethical principles. By resolution 2006/23, the United Nations Economic and Social Council emphasized that the Bangalore Principles of Judicial Conduct "represent a further development and are complementary to the Basic Principles on the Independence of the Judiciary", and invited Member States, "consistent with their domestic legal systems, to encourage their judiciaries to take into account the Bangalore Principles of Judicial Conduct when reviewing or developing rules with respect to the professional and ethical conduct of members of the judiciary".

Preamble

WHEREAS the Universal Declaration of Human Rights recognizes as fundamental the principle that everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of rights and obligations and of any criminal charge.

WHEREAS the International Covenant on Civil and Political Rights guarantees that all persons shall be equal before the courts, and that in the determination of any criminal charge or of rights and obligations in a suit at law, everyone shall be entitled, without undue delay, to a fair and public hearing by a competent, independent and impartial tribunal established by law.

WHEREAS the foregoing fundamental principles and rights are also recognized or reflected in regional human rights instruments, in domestic constitutional, statutory and common law, and in judicial conventions and traditions.

WHEREAS the importance of a competent, independent and impartial judiciary to the protection of human rights is given emphasis by the fact that the implementation of all the other rights ultimately depends upon the proper administration of justice.

WHEREAS a competent, independent and impartial judiciary is likewise essential if the courts are to fulfill their role in upholding constitutionalism and the rule of law.

WHEREAS public confidence in the judicial system and in the moral authority and integrity of the judiciary is of the utmost importance in a modern democratic society.

WHEREAS it is essential that judges, individually and collectively, respect and honor judicial office as a public trust and strive to enhance and maintain confidence in the judicial system.

WHEREAS the primary responsibility for the promotion and maintenance of high standards of judicial conduct lies with the judiciary in each country.

AND WHEREAS the United Nations Basic Principles on the Independence of the Judiciary are designed to secure and promote the independence of the judiciary, and are addressed primarily to States.

THE FOLLOWING PRINCIPLES are intended to establish standards for ethical conduct of judges. They are designed to provide guidance to judges and to afford the judiciary a framework for regulating judicial conduct. They are also intended to assist members of the executive and the legislature, and lawyers and the public in general, to better understand and support the judiciary. These principles presuppose that judges are accountable for their conduct to appropriate institutions established to maintain judicial standards, which are themselves independent and impartial, and are intended to supplement and not to derogate from existing rules of law and conduct which bind the judge.

Value 1:
INDEPENDENCE
Principle:

Judicial independence is a pre-requisite to the rule of law and a fundamental guarantee of a fair trial. A judge shall therefore uphold and exemplify judicial independence in both its individual and institutional aspects.

Application:

1.1 A judge shall exercise the judicial function independently on the basis of the judge's assessment of the facts and in accordance with a conscientious understanding of the law, free of any extraneous influences, inducements, pressures, threats or interference, direct or indirect, from any quarter or for any reason.

1.2  A judge shall be independent in relation to society in general and in relation to the particular parties to a dispute which the judge has to adjudicate.

1.3 A judge shall not only be free from inappropriate connections with, and influence by, the executive and legislative branches of government, but must also appear to a reasonable observer to be free therefrom.

1.4 In performing judicial duties, a judge shall be independent of judicial colleagues in respect of decisions which the judge is obliged to make independently.

1.5 A judge shall encourage and uphold safeguards for the discharge of judicial duties in order to maintain and enhance the institutional and operational independence of the judiciary.

1.6 A judge shall exhibit and promote high standards of judicial conduct in order to reinforce public confidence in the judiciary which is fundamental to the maintenance of judicial independence.

Value 2:
IMPARTIALITY
Principle:

Impartiality is essential to the proper discharge of the judicial office. It applies not only to the decision itself but also to the process by which the decision is made.

Application:

2.1  A judge shall perform his or her judicial duties without favor, bias or prejudice.

2.2 A judge shall ensure that his or her conduct, both in and out of court, maintains and enhances the confidence of the public, the legal profession and litigants in the impartiality of the judge and of the judiciary.

2.3 A judge shall, so far as is reasonable, so conduct himself or herself as to minimize the occasions on which it will be necessary for the judge to be disqualified from hearing or deciding cases.

2.4 A judge shall not knowingly, while a proceeding is before, or could come before, the judge, make any comment that might reasonably be expected to affect the outcome of such proceeding or impair the manifest fairness of the process. Nor shall the judge make any comment in public or otherwise that might affect the fair trial of any person or issue.

2.5.1 A judge shall disqualify himself or herself from participating in any proceedings in which the judge is unable to decide the matter impartially or in which it may appear to a reasonable observer that the judge is unable to decide the matter impartially. Such proceedings include, but are not limited to, instances where

2.5.1 the judge has actual bias or prejudice concerning a party or personal knowledge of disputed evidentiary facts concerning the proceedings;

2.5.2
the judge previously served as a lawyer or was a material witness in the matter in controversy; or

2.5.3
the judge, or a member of the judge's family, has an economic interest in the outcome of the matter in controversy:

Provided that disqualification of a judge shall not be required if no other tribunal can be constituted to deal with the case or, because of urgent circumstances, failure to act could lead to a serious miscarriage of justice.

Value 3:
INTEGRITY
Principle:
Integrity is essential to the proper discharge of the judicial office.
Application:
3.1
A judge shall ensure that his or her conduct is above reproach in the view of a reasonable observer.

3.2 The behavior and conduct of a judge must reaffirm the people's faith in the integrity of the judiciary. Justice must not merely be done but must also be seen to be done.

Value 4:
PROPRIETY
Principle.

Propriety, and the appearance of propriety, are essential to the performance
of all of the activities of a judge.

Application:

4.1
A judge shall avoid impropriety and the appearance of impropriety in all of the judge's activities.

4.2. As a subject of constant public scrutiny, a judge must accept personal restrictions that might be viewed as burdensome by the ordinary citizen and should do so freely and willingly. In particular, a judge shall conduct himself or herself in a way that is consistent with the dignity of the judicial office.

4.3. A judge shall, in his or her personal relations with individual members of the legal profession who practice regularly in the judge's court, avoid situations which might reasonably give rise to the suspicion or appearance of favoritism or partiality.

4.4 A judge shall not participate in the determination of a case in which any member of the judge's family represents a litigant or is associated in any manner with the case.

4.5
A judge shall not allow the use of the judge's residence by a member of the legal profession to receive clients or other members of the legal profession.

4.6 A judge, like any other citizen, is entitled to freedom of expression, belief, association and assembly, but in exercising such rights, a judge shall always conduct himself or herself in such a manner as to preserve the dignity of the judicial office and the impartiality and independence of the judiciary.

4.7 A judge shall inform himself or herself about the judge's personal and fiduciary financial interests and shall make reasonable efforts to be informed about the financial interests of members of the judge's family.

4.8
A judge shall not allow the judge's family, social or other relationships improperly to influence the judge's judicial conduct and judgment as a judge.

4.9 A judge shall not use or lend the prestige of the judicial office to advance the private interests of the judge, a member of the judge's family or of anyone else, nor shall a judge convey or permit others to convey the impression that anyone is in a special position improperly to influence the judge in the performance of judicial duties.

4.10 Confidential information acquired by a judge in the judge's judicial capacity shall not be used or disclosed by the judge for any other purpose not related to the judge's judicial duties.

4.11 Subject to the proper performance of judicial duties, a judge may:

4.11.1 write, lecture, teach and participate in activities concerning the law, the legal system, the administration of justice or related matters;

4.11.2 appear at a public hearing before an official body concerned with matters relating to the law, the legal system, the administration of justice or related matters;

4.11.3 serve as a member of an official body, or other government commission, committee or advisory body, if such membership is not inconsistent with the perceived impartiality and political neutrality of a judge; or

4.11.4 engage in other activities if such activities do not detract from the dignity of the judicial office or otherwise interfere with the performance of judicial duties.

4.12 A judge shall not practice law whilst the holder of judicial office.

4.13 A judge may form or join associations of judges or participate in other organizations representing the interests of judges.

4.14 A judge and members of the judge's family, shall neither ask for, nor accept, any gift, bequest, loan or favor in relation to anything done or to be done or omitted to be done by the judge in connection with the performance of judicial duties.

4.15 A judge shall not knowingly permit court staff or others subject to the judge's influence, direction or authority, to ask for, or accept, any gift, bequest, loan or favor in relation to anything done or to be done or omitted to be done in connection with his or her duties or functions.

4.16 Subject to law and to any legal requirements of public disclosure, a judge may receive a token gift, award or benefit as appropriate to the occasion on which it is made provided that such gift, award or benefit might not reasonably be perceived as intended to influence the judge in the performance of judicial duties or otherwise give rise to an appearance of partiality.

Value 5:
EQUALITY
Principle:

Ensuring equality of treatment to all before the courts is essential to the
due performance of the judicial office.

Application:

5.1 A judge shall be aware of, and understand, diversity in society and differences arising from various sources, including but not limited to race, color, sex, religion, national origin, caste, disability, age, marital status, sexual orientation, social and economic status and other like causes ("irrelevant grounds").

5.2
A judge shall not, in the performance of judicial duties, by words or conduct, manifest bias or prejudice towards any person or group on irrelevant grounds.

5.3 A judge shall carry out judicial duties with appropriate consideration for all persons, such as the parties, witnesses, lawyers, court staff and judicial colleagues, without differentiation on any irrelevant ground, immaterial to the proper performance of such duties.

5.4 A judge shall not knowingly permit court staff or others subject to the judge's influence, direction or control to differentiate between persons concerned, in a matter before the judge, on any irrelevant ground.

5.5 A judge shall require lawyers in proceedings before the court to refrain from manifesting, by words or conduct, bias or prejudice based on irrelevant grounds, except such as are legally relevant to an issue in proceedings and may be the subject of legitimate advocacy.

Value 6:

COMPETENCE AND DILIGENCE

Principle:


Competence and diligence are prerequisites to the due performance of judicial office.

Application:

6.1
The judicial duties of a judge take precedence over all other activities.

6.2 A judge shall devote the judge's professional activity to judicial duties, which include not only the performance of judicial functions and responsibilities in court and the making of decisions, but also other tasks relevant to the judicial office or the court's operations.

6.3 A judge shall take reasonable steps to maintain and enhance the judge's knowledge, skills and personal qualities necessary for the proper performance of judicial duties, taking advantage for this purpose of the training and other facilities which should be made available, under judicial control, to judges.

6.4 A judge shall keep himself or herself informed about relevant developments of international law, including international conventions and other instruments establishing human rights norms.

6.5
A judge shall perform all judicial duties, including the delivery of reserved decisions, efficiently, fairly and with reasonable promptness.

6.6 A judge shall maintain order and decorum in all proceedings before the court and be patient, dignified and courteous in relation to litigants, jurors, witnesses, lawyers and others with whom the judge deals in an official capacity. The judge shall require similar conduct of legal representatives, court staff and others subject to the judge's influence, direction or control.

6.7
A judge shall not engage in conduct incompatible with the diligent discharge of judicial duties.

IMPLEMENTATION
By reason of the nature of judicial office, effective measures shall be adopted by national judiciaries to provide mechanisms to implement these principles if such mechanisms are not already in existence in their jurisdictions.

DEFINITIONS

In this statement of principles, unless the context otherwise permits or requires, the following meanings shall be attributed to the words used:

"Court staff' includes the personal staff of the judge including law clerks. "Judge" means any person exercising judicial power, however designated.

"Judge's family" includes a judge's spouse, son, daughter, son-in-law, daughter-in​-law, and any other close relative or person who is a companion or employee of the judge and who lives in the judge's household.

"Judge's spouse" includes a domestic partner of the judge or any other person of either sex in a close personal relationship with the judge.

Explanatory Note

1. At its first meeting held in Vienna in April 2000 on the invitation of the United Nations Centre for International Crime Prevention, and in conjunction with the 10th United Nations Congress on the Prevention of Crime and the Treatment of Offenders, the Judicial Group on Strengthening Judicial Integrity (comprising Chief Justice Latifur Rahman of Bangladesh, Chief Justice Y. Bhaskar Rao of Karnataka State in India, Justice Govind Bahadur Shrestha of Nepal, Chief Justice M.L. Uwais of Nigeria, Deputy President Pius Langa of the Constitutional Court of South Africa, Chief Justice F.L. Nyalali of Tanzania, and Justice B.J. Odoki of Uganda, meeting under the chairmanship of Judge Christopher Weeramantry, Vice-President of the International Court of Justice, with Justice Michael Kirby of the High Court of Australia as Rapporteur, and with the participation of Dato' Param Cumaraswamy, UN Special Rapporteur on the Independence of Judges and Lawyers) recognized the need for a code against which the conduct of judicial officers may be measured. Accordingly, the Judicial Group requested that codes of judicial conduct which had been adopted in some jurisdictions be analyzed, and a report be prepared by the Coordinator of the Judicial Integrity Program, Dr Nihal Jayawickrama, concerning: (a) the core considerations which recur in such codes; and (b) the optional or additional considerations which occur in some, but not all, such codes and which may or may not be suitable for adoption in particular countries.
2. In preparing a draft code of judicial conduct in accordance with the directions set out above, reference was made to several existing codes and international instruments including, in particular, the following:

(a)
The Code of Judicial Conduct adopted by the House of Delegates of the American Bar Association, August 1972.

(b)
Declaration of Principles of Judicial Independence issued by the Chief Justices of the Australian States and Territories, April 1997.

(c)
Code of Conduct for the Judges of the Supreme Court of Bangladesh, prescribed by the Supreme Judicial Council in the exercise of power under Article 96(4)(a) of the Constitution of the People's Republic of Bangladesh, May 2000.

(d)
Ethical Principles for Judges, drafted with the cooperation of the Canadian Judges Conference and endorsed by the Canadian Judicial Council, 1998.

(e)
The European Charter on the Statute for Judges, Council of Europe, July 1998.

(f)
The Idaho Code of Judicial Conduct 1976.

(g)
Restatement of Values of Judicial Life adopted by the Chief Justices Conference of India, 1999.

(h)
The Iowa Code of Judicial Conduct.

(i)
Code of Conduct for Judicial Officers of Kenya, July 1999.

(j) The Judges' Code of Ethics of Malaysia, prescribed by the Yang di-Pertuan Agong on the recommendation of the Chief Justice, the President of the Court of Appeal and the Chief Judges of the High Courts, in the exercise of powers conferred by Article 125(3A) of the Federal Constitution of Malaysia, 1994.

(k)
The Code of Conduct for Magistrates in Namibia.

(1)
Rules Governing Judicial Conduct, New York State, USA.

(m)
Code of Conduct for Judicial Officers of the Federal Republic of Nigeria.

(n)
Code of Conduct to be observed by Judges of the Supreme Court and of the High Courts of Pakistan.

(o)
The Code of Judicial Conduct of the Philippines, September 1989.

(p) The Canons of Judicial Ethics of the Philippines, proposed by the Philippines Bar Association, approved by the Judges of First Instance of Manila, and adopted for the guidance of and observance by the judges under the administrative supervision of the Supreme Court, including municipal judges and city judges.

(q)
Yandina Statement: Principles of Independence of the Judiciary in Solomon Islands, November 2000.

(r) Guidelines for Judges of South Africa, issued by the Chief Justice, the President of the Constitutional Court, and the Presidents of High Courts, the Labor Appeal Court, and the Land Claims Court, March 2000.

(s)
Code of Conduct for Judicial Officers of Tanzania, adopted by the Judges and Magistrates Conference, 1984.

(t)
The Texas Code of Judicial Conduct

(u)
Code of Conduct for Judges, Magistrates and Other Judicial Officers of Uganda, adopted by the Judges of the Supreme Court and the High Court, July 1989.

(v)
The Code of Conduct of the Judicial Conference of the United States.

(w)
The Canons of Judicial Conduct for the Commonwealth of Virginia, adopted and promulgated by the Supreme Court of Virginia, 1998.

(x)
The Code of Judicial Conduct adopted by the Supreme Court of the State of Washington, USA, October 1995.

(y)
The Judicial (Code of Conduct) Act, enacted by the Parliament of Zambia, December 1999.

(z)
Draft Principles on the Independence of the Judiciary ("Siracusa Principles"), prepared by a committee of experts convened by the International Association of Penal Law, the International Commission of Jurists, and the Centre for the Independence of Judges and

Lawyers, 1981.

(aa)
Minimum Standards of Judicial Independence adopted by the International Bar Association, 1982.

(bb)
United Nations Basic Principles on the Independence of the Judiciary, endorsed by the UN General Assembly, 1985.

(cc) Draft Universal Declaration on the Independence of Justice ("Singhvi Declaration") prepared by Mr. L.V. Singhvi, UN Special Rapporteur on the Study on the Independence of the Judiciary, 1989.

(dd)
The Beijing Statement of Principles of the Independence of the Judiciary in the Lawasia Region, adopted by the 6'h Conference of Chief Justices, August 1997.

(ee)
The Latimer House Guidelines for the Commonwealth on good practice governing relations between the Executive, Parliament and the Judiciary in the promotion of good governance, the rule of law and human rights to ensure the effective implementation of the Harare Principles, 1998.  

(ff)         The Policy Framework for Preventing and Eliminating Corruption and Ensuring the Impartiality of the Judicial System, adopted by the expert group convened by the Centre for the Independence of Judges and Lawyers, February 2000.

3. At its second meeting held in Bangalore in February 2001, the Judicial Group (comprising Chief Justice Mainur Reza Chowdhury of Bangladesh, Justice Claire L'Heureux Dube of Canada, Chief Justice P.V. Reddi of Karnataka State in India, Chief Justice Keshav Prasad Upadhyay of Nepal, Chief Justice M.L. Uwais of Nigeria, Deputy Chief Justice Pius Langa of South Africa, Chief Justice S.N. Silva of Sri Lanka, Chief Justice B.A. Samatta of Tanzania, and Chief Justice B.J. Odoki of Uganda, meeting under the chairmanship of Judge Weeramantiy, with Justice Kirby as Rapporteur, and with the participation of the UN Special Rapporteur and Justice P.N. Bhagwati, Chairman of the UN Human Rights Committee, representing the UN High Commissioner for Human Rights) proceeding by way of examination of the draft placed before it, identified the core values, formulated the relevant principles, and agreed on the Bangalore Draft Code of Judicial Conduct. The Judicial Group recognized, however, that since the Bangalore Draft had been developed by judges drawn principally from common law countries, it was essential that it be scrutinized by judges of other legal traditions to enable it to assume the status of a duly authenticated international code of judicial conduct.

4. The Bangalore Draft was widely disseminated among judges of both common law and civil law systems and discussed at several judicial conferences. In June 2002, it was reviewed by the Working Party of the Consultative Council of European Judges (CCJE-GT), comprising Vice-President Gerhard Reissner of the Austrian Association of Judges, Judge Robert Fremr of the High Court in the Czech Republic, President Alain Lacabarats of the Court d'Appel de Paris in France, Judge Otto Mallmann of the Federal Administrative Court of Germany, Magistrate Raffaele Sabato of Italy, Judge Virgilijus of the Lithuanian Court of Appeal, Premier Conseiller Jean-Claude Wiwinius of the Court d'Appel of Luxembourg, Juge Conseiller Orlando Afonso of the Court of Appeal of Portugal, Justice Dusan Ogrizek of the Supreme Court of Slovenia, President Johan Hirschfeldt of the Svea Court of Appeal in Sweden, and Lord Justice Mance of the United Kingdom. On the initiative of the American Bar Association, the Bangalore Draft was translated into the national languages, and reviewed by judges, of the Central and Eastern European countries; in particular, of Bosnia-Herzegovina, Bulgaria, Croatia, Kosovo, Romania, Serbia and Slovakia.

5. The Bangalore Draft was revised in the light of the comments received from CCJE-GT and others referred to above; Opinion no.1 (2001) of CCJE on standards concerning the independence of the judiciary; the draft Opinion of CCJE on the principles and rules governing judges' professional conduct, in particular ethics, incompatible behavior and impartiality; and by reference to more recent codes of judicial conduct including the Guide to Judicial Conduct published by the Council of Chief Justices of Australia in June 2002, the Model Rules of Conduct for Judges of the Baltic States, the Code of Judicial Ethics for Judges of the People's Republic of China, and the Code of Judicial Ethics of the Macedonian Judges Association.

6. The revised Bangalore Draft was placed before a Round-Table Meeting of Chief Justices (or their representatives) from the civil law system, held in the Peace Palace in The Hague, Netherlands, in November 2002, with Judge Weeramantry presiding. Those participating were Judge Vladimir de Freitas of the Federal Court of Appeal of Brazil, Chief Justice Iva Brozova of the Supreme Court of the Czech Republic, Chief Justice Mohammad Fathy Naguib of the Supreme Constitutional Court of Egypt (assisted by Justice Dr Adel Omar Sherif), Conseillere Christine Chanet of the Cour de Cassation of France, President Genaro David Gongora Pimentel of the Suprema Corte de Justicia de la Nacion of Mexico, President Mario Mangaze of the Supreme Court of Mozambique, President Pim Haak of the Hoge Raad der Nederlanden, Justice Trond Dolva of the Supreme Court of Norway, and Chief Justice Hilario Davide of the Supreme Court of the Philippines (assisted by Justice Reynato S. Puno). Also participating in one session were the following Judges of the International Court of Justice: Judge Raymond Ranjeva (Madagascar), Judge Geza Herczegh (Hungary), Judge Carl-August Fleischhauer (Germany), Judge Abdul G. Koroma (Sierra Leone), Judge Rosalyn Higgins (United Kingdom), Judge Francisco Rezek (Brazil), Judge Nabil Elaraby (Egypt), and Ad-Hoc Judge Thomas Frank (USA). The UN Special Rapporteur was in attendance. The Bangalore Principles of Judicial Conduct was the product of this meeting.

In the Name of Allah, Most Gracious, Most Merciful.

The 15th Meeting of the Deans and Directors of Law Institutes and Centers and Heads
of Judge Qualification and Judicial Training Centers in Arab Countries.

Riyadh on 14-18 Safar 1428 A.H (corresponding to March 1-8, March 2007 A.D.

THE RIYADH DOCUMENT ON
THE ETHICAL STANDARDS OF JUDICIAL CONDUCT FOR
THE ARAB JUDGE.

The Constitution of Judgeship

The Letter of 'Umar Ibn Al-Khattab (May Allah be pleased with
him) to Aby Mussa Al-Ash' ary (May Allah be pleased with him).

Upon appointing Aby Mussa Al-Ash' ary (May Allah be pleased with him) as a judge, 'Umar Ibn Al-Khattab (May Allah be pleased with him) wrote the following letter to his appointee. The letter has been reported by Ibn Al-' Qayyim in his book, Kitab I 'lam Al-Muwaqe 'een.
"The judiciary is a masterly function and well-observed tradition. Bear in mind, whenever a case is referred to you, that it is useless to talk about rights, unless these can be implemented. Treat all people equally in your council and show your equity both in your countenance and judgment so that no notable person may be induced to expect favors from your unfairness, and no vulnerable person may be led to despair of ever benefiting from your justice.  Always demand proof from the claimant and an oath from any person that denies the charge. Reconciliation is permissible among Muslims, unless such reconciliation entails making lawful something that is unlawful, or alternatively, banning something that is lawful. Any that claims a right that is not readily seen or is wanting in evidence, set a date for them to produce the proof. If they can substantiate the claim, then grant them their rights, but if they fail to do so, then proceed and issue your ruling. There is nothing that should prevent you from reviewing a judgment you have rendered, and if you are guided to the truth, there is no harm in revising your judgment because truth is eternally pre-existent and nothing can invalidate it. In fact, reviewing a judgment to achieve and uphold truth is far better than persisting in error and falsehood. Muslims may act as witnesses over one another, except the following: a person who has previously been guilty of perjury; a person who has been whipped for committing a sin; an accused person; or any person linked by way of some alliance or kinship to the litigants. Almighty Allah is cognizant of His servants' innermost secrets and shields them against Huddud (or prescribed punishments). Make sure that you clearly understand every case that is brought to you for which there is no applicable text of the Quran or the Sunnah (the Prophet's Tradition). Yours then, is a role of comparison and analogy, so as to distinguish similarities - in order to reach a judgment that seems nearest to justice and best in the Sight of Allah. Beware of anger, excitement, boredom, and any other act likely to offend, wrong, or disavow people. Judging between people on the basis of truth and justice earns a judge Allah's reward and enhances his good repute (in the community). Any who is sincerely intent on upholding truth, even against himself, Allah shall suffice as a (Protector). But he that pretends to be what he is not shall be disgraced, for Allah (Glory and Majesty be to Him) does not accept any word or deed from his servants unless it is sincere. The reward of the sincere is recompense granted from Allah's immediate bounties and His All-abounding mercy."

In the Name of Allah, Most Gracious, Most Merciful.

The 15th Meeting of the Deans and Directors of Law Institutes and Centers and Heads
of Judge Qualifications and Judicial Training Centers in Arab Countries.

Riyadh on 14-18 Safar 1428 A.H (corresponding to March 1-8, March 2007 A.D.

The Ethical Standards of Judicial Conduct for the Arab Judge

Preamble:

· Judgeship is doubtless one of the noblest, loftiest, and most important positions, in view of the effective role it plays in shoring up justice, resolving conflicts, procuring security and serenity to people, protecting their rights, shielding their inviolable integrity, and preserving their lives and property;

· The Islamic Shari 'ah (the Canonical Law of Islam) has granted uttermost care to judgeship. In fact, no chapter of any compilation of Islamic jurisprudence may be said to fail to allude to or describe the etiquette and ethics of judicature and the qualities of a judge. In this respect, the letter addressed by Caliph ' Umar Ibn Al-Khattab (May Allah be pleased with him) to his appointee judge, Mussa Al​Ash' ary, constitutes an example to be emulated in the process of writing a code of ethical conduct to be observed by judges;

· For this reason, several values, ethical standards, and codes of etiquette which ought to regulate the behavior of a judge (such as the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights; the Bangalor's Draft​ Regulations governing Judicial Conduct, etc.) have become firmly established in the minds of all those who keenly care for human rights, the rule of law, and the principles of freedom, justice, and equality between nations and peoples;

· Given the trust that people vest in the judicial system, the authority of ethics, as well as the integrity, competence, and independence of the judicature assumes tremendous importance in modern democratic societies, judges -whether they work on an individual basis or within a collective body-should respect and enhance the dignity of the judicial profession and do all they can in order to preserve and promote it in each of our Arab countries;

· To achieve these aims, the present code of ethics and standards of conduct for Arab judges has been drawn up. And Allah is the Grantor of Success.

The 15th Meeting of the Deans and Directors of Law Institutes and Centers and Head
of Judge Qualification and Judicial Training in Arab Countries.

Riyadh on 14-18 Safar 1428 A.H (corresponding to March 1-8, March 2007 A.D.

The First Principle 

Judicial Independence

The Principle:

The independence of the judiciary is one of the prerequisites of legitimacy and the essential guarantee of a fair trial. For this reason, the judge is the prominent exemplar for the preservation and upholding of judicial independence.

The Practice:

1. 
The judge shall exercise his function independently: he shall rely on his own assessment of facts and see to the implementation of the law without (allowing himself to be swayed by) any external influence, incitation, pressure, threat, and intervention, be it direct or indirect, by any party whatsoever, and for whatever reason;

2. 
He shall exercise his judicial function independently from society, in general, and from the litigants, more specifically;

3. 
The judge shall shun the establishment of any inappropriate relations with the legislative and the executive authorities. He must not allow himself to be subjected to the influence of either. He should always appear and act in ways which show him as being a man who respects and abides by his principles;

4. 
During the exercise of his judicial functions and the issuing of decisions, a judge shall act independently from his colleagues;

5. 
The judge shall protect and preserve the fundaments of impartiality in order to safeguard and enhance the institutional independence of the judicial system;

6. 
A judge shall display and promote high standards of judicial conduct in order to reinforce public confidence which is the cornerstone of judicial independence.

The Second Principle. Integrity and" Probity

The Principle:

Integrity is an essential principle which concerns not only a judicial decision but also the procedures leading to decision ​taking.

The Practice:

1. 
The judge shall exercise his judicial functions without favor or partiality to anyone;

2. 
The judge shall see to it that his conduct, both within the court and outside it, earns the confidence of people, the body of lawyers, and the litigants in the integrity and impartiality of the judicial system;

3. 
The judge shall endeavor, through his acts and conduct, to minimize, as much as possible, occasions which may warrant his disqualification from hearing cases;

4. 
During the judicial procedures or during the process leading to it, the judge shall, as much as possible, avoid making any comments likely to compromise the outcome of a case or to induce some kind of dubiety concerning impartiality. He shall, likewise, shun any express or implicit comments likely to undermine his impartiality in handling a case or any matter referred to him for adjudication;

5. 
The judge should spontaneously step aside from looking into cases likely to cast doubt about his impartiality. The following cases constitute reasonable grounds for a judge to disqualify himself:

a. 
If the judge feels that he has personal inclinations or some partiality towards any party to the case submitted to him, or if he has had prior personal knowledge of facts pertaining to the object of the litigation which falls within his competency;

b. 
If the judge has previously served as a lawyer or as a main witness in the 
case which is submitted to him now; 

c.
If the judge, or any member of his family, happens to have a financial 
stake in the outcome of the case.

The Third Principle.

Rectitude

The Principle:

An upright judiciary is essential to the achievement of justice. 

The Practice:

1. 
The judge shall strive to avoid blame and censure or any other behavior likely to undermine his rectitude and respectability as a judge;

2. 
The judge shall, through his acts and conduct, strive to enhance public confidence in his rectitude and in the integrity of the judicial system, as a whole. This should not be reflected solely in issuing fair and just decisions, but also in general public awareness that justice has, indeed, been achieved.

The Fourth Principle.

Propriety and Courtesy

The Principle:

In the course of his exercise of his judicial functions and activities, a judge shall observe the rules of decorum and display propriety.

The Practice:

1. 
In all of his acts and conduct, a judge shall observe the rules of propriety and courtesy and avoid all that is unseemly both outwardly and in reality;

2.
 In his personal relationships with lawyers, the judge shall avoid any conduct 

likely to cast any doubt on his impartiality;

3.
Like all the other citizens, a judge shall enjoy the freedom of expression, belief, and association; yet, in his exercise of his functions, he shall endeavor to uphold the dignity, independence, and impartiality of the judicial system;

4. 
A judge shall also respect all judicial superiors according to the hierarchy of their ranks;

5. 
Within the framework of the good exercise of his duties, and without undermining the principles of impartiality, integrity, and independence, it is permissible for a judge to do all of the following:

a. 
Writing, reading, studying, participating in activities related to legal 
matters, to judicial organization, to the administration of justice, or any 
other issues pertaining thereto;

b. 
Appear in public sessions before official authorities entrusted with 
subject matters related to the law, judicial organization, the 
administration of justice, or any other issues pertaining thereto;

c. 
Serve as a member of an official body or committee or a government 
advisory entity.

6. 
A judge may become affiliated to judicial associations, legal societies, and similar entities;

7. 
A judge may accept an honorary gift, award, or appropriate benefit that is commensurate with the occasion, providing that such acceptance is made openly and that the gift is not, in practice, an attempt to interfere with or influence the judge in the performance of his judicial duties. A judge shall comply here with the provisions of the law and with legal restrictions;

8. 
A Judge may not take part in decision-taking regarding a case wherein a member of his family is representing one party or having any relation whatsoever with the case;

9. 
A Judge may not let his office be used by any lawyer to receive his clients, colleagues, peers, or other;

10.
A Judge shall strive not to allow his family to use his personal relationships to influence him inappropriately or to influence his decision as judge adjudicating on a case; 

11. 
A judge shall not lend the prestige and respectability of judicial office to advance his own personal interests, those of his family members, or those of any other persons, nor shall he convey or permit others to convey the impression that any individual is in a special position to influence him;

12. 
A judge shall not reveal any secret information he may have become cognizant of during the performance of his function, nor shall he convey it to the media, or use it in any other way, except in cases provided for and authorized by the law;

13. 
A judge or any member of his family shall not accept any gift, bequest, favor, or loan if the donor or lender is a party whose interests have come or are reasonably likely to come before him within the framework of his performance of his judicial duties;

14. 
A judge shall not allow court staff or people under his authority to solicit or accept a gift, a bequest, a loan, a favor, company shares, a pledge, or a discharge from something in the course of their performance of their judicial functions.

The Fifth Principle 

Equality

The Principle:

Guaranteeing equal treatment by courts is essential to the practice of the judicial function.

The Practice:

1. 
A judge should be aware and understanding of the diversity within the society, as well as of the differences arising from the variety of the components that make it up, but which are not limited to the ones that are defined on the basis of ethnicity, race, gender, religion, national origin, disability, age, sexual orientation, socio​economic status, or other similar factors;

2. 
A judge shall see to it that people are treated equally in his council. He should display such impartiality so as not induce a noble man to covet (some favors) through his iniquity or to lead a vulnerable person to dread his unfairness;

3. 
A judge shall perform his judicial duties without bias or prejudice. He may not, in the performance of his judicial duties, by words or conduct, inappropriately manifest bias in favor of a person or a group;

4. 
In the course of his judicial functions, a judge shall treat all the people he deals with: litigants, witnesses, lawyers, court staff, and his peers and colleagues in the judicature with consideration and equity.

The Sixth Principle.

Competence and Diligence.

The Principle:

Competence and diligence are among the primary pre​requisites for sound judicial practice.

The Practice:

1. 
A Judge shall devote his professional activity to judicial duties, which include not only the performance of his functions as a judge, but also other judicial tasks related to the operation of the court;

2. 
A judge shall take all the necessary steps to maintain and enhance his knowledge, skills, capacities, and other personal qualities so as to perform his judicial functions well;

3. 
A judge shall strive to acquaint himself with the most significant developments in international law, including international treaties and covenants, as well as with the other instruments in the area of human rights and the like;

4. 
A Judge shall endeavor to perform all his judicial duties, including the delivery of the decisions taken during deliberations, effectively, faithfully, and diligently so as to guarantee promptness in the performance of judicial work;

5. 
A judge shall observe and require order, decorum, and dignity in proceedings. He is required to be patient, dignified, and courteous to litigants, witnesses, lawyers, and others with whom he deals in an official capacity as judge;

6. 
A judge should not be censured for cancelling a decision he had issued on the day before because the essence of judgeship is Ijtihdd (or, the exercise of independent judgment).

II.
JUDICIAL PRINCIPLES
 


A.
INDEPENDENCE
Judicial independence


Judicial independence is not a privilege or prerogative of judicial office. It is the responsibility imposed on each judge to enable him or her to adjudicate a dispute honestly and impartially on the basis of the law and the evidence, without external pressure or influence and without fear of interference from anyone. The core of the principle of judicial independence is the complete liberty of the judge to hear and decide the cases that come before the court. No outsider - be it government, pressure group, individual or even another judge - should interfere, or attempt to interfere, with the way in which a judge conducts his or her case and makes his or her decision.


Judicial independence refers to both the individual and the institutional independence required for decision-making. Judicial independence is, therefore, both a state of mind and a set of institutional and operational arrangements. The former is concerned with the judge's independence in fact; the latter with defining the relationships between the judiciary and others, particularly the other branches of government, so as to assure both the reality and the appearance of independence. The relationship between these two aspects of judicial independence is that an individual judge may possess that state of mind, but if the court over which he or she presides is not independent of the other branches of government in what is essential to its functions, the judge cannot be said to be independent.

Separation of powers


At the core of the concept of judicial independence is the theory of the separation of powers: that the judiciary, which is one of three basic and equal pillars in the modern democratic state, should function independently of the other two: the legislature and the executive. The relationship between the three branches of government should be one of mutual respect, each recognizing and respecting the proper role of the others. This is necessary because the judiciary has an important role and functions in relation to the other two branches. It ensures that the government and the administration are held to account for their actions and, with regard to the legislature, it is involved in ensuring that duly enacted laws are enforced and, to a greater or lesser extent, in ensuring that they comply with the national constitution and, where appropriate, with regional and international treaties that form part of municipal law. To fulfill its role in these respects, and to ensure a completely free and unfettered exercise of its independent legal judgment, the judiciary must be free from inappropriate connections with and influences by the other branches of government. Independence thus serves as the guarantee of impartiality.

Independent of other influences


Any attempt to influence a court must only be made publicly in a court room by litigants or their advocates. However, a judge may occasionally be subjected to ex parte efforts by litigants or others to influence his or her decisions in matters pending before the court. Regardless of the source - ministerial, political, official, journalistic, family or other - all such efforts must, of course, be firmly rejected. These threats to judicial independence may sometimes take the form of subtle attempts to influence how a judge should approach a certain case or to curry favor with the judge in some way. Any such extraneous attempt, direct or indirect, to influence the judge, by any means in reaching his or her decisions, must be rejected. A judge must not allow family, social or political relationships to influence any judicial decision.


A case may have excited public controversy with extensive media publicity, and the judge may find himself or herself in what may be described as the eye of the storm. Sometimes the weight of the publicity may tend considerably towards one desired result. However, in the exercise of the judicial function, the judge must be immune from the effects of such publicity. A judge must have no regard to whether the laws to be applied, or the litigants before the court, are popular or unpopular with the public, the media, government officials, or the judge's own friends or family. A judge must not be swayed by partisan interests, public clamor, or fear of criticism. Judicial independence encompasses independence from all forms of outside influence. A judge should act fearlessly, irrespective of popular acclaim or criticism. 

Independent of colleagues


The task of judging implies a measure of autonomy which involves the judge's conscience alone. Therefore, judicial independence requires not only the independence of the judiciary as an institution from the other branches of government; it also requires judges being independent from each other. In other words, judicial independence depends not only on freedom from undue external influence, but also freedom from undue influence which might in some situations come from the actions or attitudes of other judges. A judge may sometimes find it helpful to "pick the brain" of a colleague on a hypothetical basis, but judicial decision-making is the responsibility of the individual judge, including each judge sitting in a collegiate appellate court. Conversely, a judge who is not a co judge in a proceeding must not privately communicate with a judge on a pending case on any matter whatsoever. Any hierarchical organization of the judiciary and any difference in grade or rank shall, in no way, interfere with the right of a judge to pronounce the judgment freely.

Perception of independence


It is important that the judiciary should be perceived as independent, and that the test for independence should include that perception. It is a perception of whether a particular tribunal enjoys the essential objective conditions or guarantees of judicial independence, and not a perception of how it will in fact act, regardless of whether it enjoys such conditions or guarantees. An individual who wishes to challenge the independence of a tribunal need not prove an actual lack of independence. Instead, the test for this purpose is the same as the test for determining whether a decision​ maker is biased. The question is whether a reasonable observer would perceive the tribunal as independent. Although judicial independence is a status or relationship resting on objective conditions or guarantees, as well as a state of mind or attitude in the actual exercise of judicial functions, the test for independence is whether the tribunal may be reasonably perceived as independent.

High standard of judicial conduct


Public acceptance of, and support for, court decisions depends upon public confidence in the integrity and independence of the judge. This, in turn, depends upon the judge upholding a high standard of conduct in court. The judge should, therefore, demonstrate and promote a high standard of judicial conduct as one element of assuring the independence of the judiciary. This high standard of judicial conduct requires the observance of the minimum guarantees of a fair trial.

____________________________________

Case Study 1


Judges X and Y are both serving judges in the Court of Appeals.  Judge X is the President Judge.  He invites Judge Y into his chambers one afternoon and, after an exchange of pleasantries, mentions a case listed for the next day before Judge Y.  He warns Judge Y of the consequences of annoying a member of the Parliament who is interested in the outcome of that case.  He even adds that a judge does not earn a commission on the number of cases he disposes of, suggesting that if Judge Y was not prepared to oblige, he should return the case file to him for reassignment.  What should Judge Y do?
Case Study 2


The member of Parliament contacts Judge Y and seeks to discuss the case with him.  What should Judge Y do?  


B.
IMPARTIALITY

Fundamental quality required of judge


Impartiality is the fundamental quality required of a judge. Impartiality must exist both as a matter of fact and as a matter of reasonable perception. If partiality is reasonably perceived, that perception is likely to leave a sense of grievance and of injustice having been done, thereby destroying confidence in the judicial system. The perception of impartiality is measured by the standard of a reasonable observer. The test usually adopted is whether a reasonable observer, viewing the matter realistically and practically, would apprehend a lack of impartiality in the judge. The perception that a judge is not impartial may arise in a number of ways, for instance, by a perceived conflict of interest, by the judge's behavior on the bench, or by the judge's out-of-court associations and activities.


The European Court of Human Rights has explained that there are two aspects to the requirement of impartiality. First, the tribunal must be subjectively impartial, i.e. no member of the tribunal should hold any personal prejudice or bias. Personal impartiality will be presumed unless there is evidence to the contrary. Secondly, the tribunal must also be impartial from an objective viewpoint, i.e. it must offer sufficient guarantees to exclude any legitimate doubt in this respect. Under this test, it must be determined whether, irrespective of the judge's personal conduct, there are ascertainable facts which may raise doubts as to his impartiality. In this respect, even appearances may be of a certain importance. What is at stake is the confidence which the courts in a democratic society must inspire in the public, including an accused person. Accordingly, any judge in respect of whom there is a legitimate reason to fear a lack of impartiality must withdraw.

Conduct in court


Bias may manifest either verbally or physically. Epithets, slurs, demeaning nicknames, negative stereotyping, attempted humor based on stereotypes, perhaps related to gender, culture or race, threatening, intimidating or hostile acts suggesting a connection between race or nationality and crime, and irrelevant references to personal characteristics, are some examples. Bias or prejudice may also manifest in body language. Physical demeanor may indicate disbelief of a witness, thereby improperly influencing the jury. Facial expression can convey to parties or lawyers in the proceeding, jurors, the media and others an appearance of bias. The bias or prejudice may be directed against a party, witness or attorney. Unjustified reprimands of counsel, insulting and improper remarks about litigants and witnesses, statements evidencing prejudgments and intemperate and impatient behavior may destroy the appearance of impartiality, and must be avoided. The expectations of litigants are high. Some will be quick to perceive bias quite unjustifiably when a decision is not in their favor. Therefore, every effort should be made to ensure that reasonable grounds for such a perception are avoided or minimized.

Ex parte communications


There should be no communication concerning a case between the judge and any of the parties in the absence of the others unless the consent of those absent has been obtained. The principle of impartiality generally prohibits private communications between the judge and any of the parties, their legal representatives, witnesses or jurors. If the court receives such a private communication, it is important for it to ensure that the other parties concerned are fully and promptly informed.

Conduct outside court


Outside court too, a judge should avoid deliberate use of words or conduct that could reasonably give rise to a perception of an absence of impartiality. Everything from his or her associations or business interests to remarks which the judge may consider to be "harmless banter" may diminish the judge's perceived impartiality. All partisan political activity and association must cease absolutely and unequivocally with the assumption of judicial office. Partisan political activity or out of court statements concerning issues of public controversy by a judge undermine impartiality. They are also likely to lead to public confusion about the nature of the relationship between the judiciary on the one hand and the executive and legislative branches on the other. Partisan actions and statements, by definition, involve a judge in publicly choosing one side of a debate over another. The perception of partiality will be reinforced if, as is almost inevitable, the judge's activities attract criticism and/or rebuttal. In short, a judge who uses the privileged platform of judicial office to enter the political arena puts at risk public confidence in the impartiality of the judiciary.

Conflict of interest


The potential for conflict of interest arises when the personal interest of the judge (or of those close to him or her) conflicts with the judge's duty to adjudicate impartially. Judicial impartiality is concerned both with impartiality in fact and impartiality in the perception of a reasonable observer. In judicial matters, the test for conflict of interest must include both actual conflicts between the judge's self interest and the duty of impartial adjudication and circumstances in which a reasonable observer would reasonably apprehend a conflict. For example, although members of a judge's family have every right to be politically active, the judge should recognize that such activities of close family members may, even if erroneously, adversely affect the public perception of the judge's impartiality. Similarly, a judge must not allow his or her financial activities to interfere with the duty to preside over cases that come before the court. Although some disqualifications will be unavoidable, a judge must reduce unnecessary conflicts of interest that arise when the judge retains financial interests in organizations and other entities that appear regularly in court, by divesting himself or herself of such interests.

Judge in one's own cause


The principle is that one may not be a judge in his or her own cause,. This principle, as developed by the courts, has two very similar but not identical implications. First it may be applied literally: if a judge is in fact a party to the litigation or has an economic interest in its outcome then he or she is indeed sitting as a judge in his or her own cause. This is sufficient grounds for disqualification. Second, the principle can also be applied in cases where a judge is not a party to the suit and does not have an economic interest in its outcome, but behaves in such a way as to give rise to a suspicion that he or she is not impartial; for example, because of friendship with a party. This second case is not strictly speaking an application of the principle that one must not be a judge in one's own cause since the judge's perceived partiality does not normally benefit him or her but another person.

Test for disqualification


The generally accepted criterion for disqualification is the reasonable apprehension of bias. Different formulae have been applied to determine whether there is an apprehension of bias or prejudgment. These have ranged from "a high probability" of bias to "a real likelihood", "a substantial possibility", and "a reasonable suspicion" of bias. The apprehension of bias must be a reasonable one, held by reasonable, fair minded and informed persons, applying themselves to the question and obtaining thereon the required information. The test is: “What would such a person, viewing the matter realistically and practically - and having thought the matter through – conclude? Would such person think that it is more likely than not that the judge, whether consciously or unconsciously, would (or might) not decide fairly"? The hypothetical reasonable observer of the judge's conduct is postulated in order to emphasize that the test is objective, is founded in the need for public confidence in the judiciary, and is not based purely upon the assessment by other judges of the capacity or performance of a colleague.


A judge should not be unduly sensitive and ought not to regard an application for recusal as a personal affront. If the judge were to do so, his or her judgment is likely to become clouded and, should the judge openly convey that resentment to the parties, the result will most probably be to fuel the applicant's suspicion. Where a reasonable suspicion of bias is alleged, a judge is primarily concerned with the perceptions of the applicant for his or her recusal. It is equally important that the judge should ensure that justice is seen to be done, which is a fundamental principle of law and public policy. A judge whose recusal is sought should accordingly bear in mind that what is required, particularly in dealing with the application for recusal, is conspicuous impartiality.

Necessity


Extraordinary circumstances may require departure from the principle discussed above. The doctrine of necessity enables a judge who is otherwise disqualified to hear and decide a case where failure to do so may result in an injustice. This may arise where an adjournment or mistrial will work undue hardship or where there is no other judge reasonably available who is not similarly disqualified, and if the judge in question does not sit, a court cannot be constituted to hear and determine the matter in issue.  Such cases will, of course, be rare and special.

 ---------------------------------------------

Case Study I


Judge A’s cousin is a partner in a company that has a case in his court.  Judge A believes that he can be fair and impartial in the case because he is not particularly close to his cousin and rarely even sees him.  What should Judge A do?

Case Study 2


Judge Z receives a letter from one of the litigants in a case before him.  The letter contains allegations that the litigant’s opponent is a person not of good morals, having nothing to do with the merits of the case before Judge Z.  What should Judge Z do after receiving the letter?

C.
INTEGRITY

Irreproachable conduct required


Confidence in the judiciary is founded not only on the competence and diligence of its members, but also on their integrity and moral uprightness. A judge must not only be a "good judge", but must also be a "good person". From the public's perspective, a judge has not only pledged to serve the ideals of justice and truth on which the rule of law and the foundations of democracy are built, but has also promised to embody them. Accordingly, the personal qualities, conduct and image that a judge projects affects those of the judicial system as a whole and, therefore, the confidence that the public places in it. The public demands from the judge conduct which is far above what is demanded of their fellow citizens, standards of conduct much higher than those of society as a whole; in fact, virtually irreproachable conduct. It is as if the judicial function, which is to judge others, has imposed a requirement that the judge remain beyond the judgment of others.

Applicable to both public and private life


A judge must maintain high standards in private as well as public life. The reason for this lies in the broad range of human experience and conduct upon which a judge may be called upon to pronounce judgment. If the judge is to condemn publicly what he or she practices privately, the judge will be seen as a hypocrite. This must inevitably lead to a loss of public confidence in the judiciary. A judge should, therefore, not violate community standards or engage in activities that clearly bring disrepute to the courts or the legal system. In attempting to strike the right balance, the judge must consider whether in the eyes of a reasonable, fair-minded and informed member of the community, the proposed conduct is likely to call his or her integrity into question or to diminish respect for him or her as a judge. If so, the proposed course of conduct should be avoided.


It has been suggested that the proper inquiry is not whether an act is moral or immoral, or whether it is acceptable or unacceptable by community standards (which could lead to arbitrary and capricious imposition of narrow morality), but how the act reflects upon the central components of the judge's ability to do the job for which he or she has been empowered: fairness, independence and respect for the public. Accordingly, it has been suggested (Shaman, Lubet and Alfini, Judicial Conduct and Ethics, pp.335-353) that in making a judgment in such a matter, six factors must be considered:

i.
The public or private nature of the act;

ii.
The extent to which the conduct is protected as an individual right;

iii.
The degree of discretion exercised by the judge;

iv.
Whether the conduct was harmful or offensive to others;

v.
The degree of respect or lack of respect for the public or individual members of the public that the conduct demonstrates;

vi.
The degree to which the conduct is indicative of bias, prejudice, or improper influence.


It has been argued that the use of these factors would assist in striking a balance between public expectations and the judge's rights.

Integrity in court


Because appearance is as important as reality in the performance of judicial functions, a judge must be beyond suspicion. The judge must not only be honest, but also appear to be so. A judge has the duty not only to render a fair and impartial decision, but also to render it in such a manner as to be free from any suspicion as to its fairness and impartiality and also as to the judge's integrity. Therefore, while a judge should possess proficiency in law in order to competently interpret and apply the law, it is equally important that the judge should act and behave in such a manner that the parties before the court should have confidence in the judge's impartiality.


In court, a judge may not alter the substance of reasons for a decision given orally, while the correction of slips, poor expression, grammar or syntax and the inclusion of citations omitted at the time of delivery or oral judgments are acceptable. A judge should not communicate privately with an appellate court or appellate judge in respect of any pending appeal from that judge's determination. A judge should consider whether it is proper to employ a relative as a clerk and should ensure that proper employment principles are observed before giving any preference to a relative in official employment.

Scrupulous respect for the law required

When a judge transgresses the law which he or she is sworn to uphold, the judge brings the judicial office into disrepute, encourages disrespect for the law, and impairs public confidence in the integrity of the judiciary itself. A judge must, therefore, have scrupulous respect for the law and its observance. What in others may be seen as a relatively minor transgression may well attract publicity, bringing the judge into disrepute, and raising questions regarding the integrity of the judge and the judiciary.

---------------------------------------------

Case Study I


Judge P is a well-behaved, well-liked judicial officer.  On his way to court each morning, he runs into traffic congestion because his residence is located in a very busy area of the town.  In order to beat the traffic and ensure that Judge P gets to court in time, his driver has formed the habit of driving against the traffic, that is, on the left-hand side of the road, hooting furiously while the uniformed police orderly waves frantically, stopping on-coming vehicles to let them pass.  Judge P sits out this daily ritual and trusts his driver and police orderly to ensure that he gets to court within fifteen minutes of leaving home.  Do any issues of integrity arise here?

D.
PROPRIETY

Proper conduct in public and private


Propriety and the appearance of propriety, both professional and personal, are essential elements of a judge's life. What matters more is not what a judge does or does not do, but what others think the judge has done or might do. For example, a judge who speaks at length with a litigant in a pending case will appear to be giving that party an advantage, even if in fact the conversation is unrelated to the case. The judge must be sensitive to avoid contacts that may give rise to speculation that there is a special relationship with someone upon whom the judge may be tempted to confer an advantage. Since the public expects a high standard of conduct on the part of a judge, he or she must, when in doubt about engaging in an activity, attending an event or receiving a gift, ask the question, "How will this look in the eyes of the public?”
Restricted life-style


A judge must expect to be the subject of constant public scrutiny and comment, and must therefore accept restrictions on his or her activities that might be viewed as burdensome by the ordinary citizen, and should do so freely and willingly. This applies to both the professional and the personal conduct of a judge. The legality of a judge's conduct is not the measure of its propriety. A judge must behave in public with the sensitivity and self-control demanded by judicial office, because a display of injudicious temperament is demeaning to the processes of justice and inconsistent with the dignity of judicial office. For example, a flamboyant manner and extravagant life style may be as unacceptable as a particularly frugal existence.

Relations with lawyers


Social contact between members of the judiciary and members of the legal profession is a long-standing tradition and is proper. Since judges do not live in ivory towers but in the real world, they cannot be expected to sever all their ties with it upon taking the judicial oath. Nor would it be entirely beneficial to the judicial process for judges to isolate themselves from the rest of society, including from school friends, former associates and colleagues in the legal profession. Indeed, a judge's attendance at social functions with lawyers offers some benefits. The informal exchanges that such functions allow may help reduce tensions between the Bench and Bar and alleviate some of the isolation from former colleagues that a judge experiences upon elevation to the Bench. However, as a matter of commonsense, a judge should exercise caution. For example, having a social relationship with a lawyer who regularly appears before a judge is fraught with danger and entails a balancing process. On the one hand, the judge should not be discouraged from having social or extrajudicial relationships. On the other hand, the obvious problem of the appearance of bias and favoritism exists when a friend or associate appears before the judge. The judge is the ultimate arbiter of whether he or she has an excessively close or personal relationship with a lawyer, or has created that appearance. Where that line is to be drawn is a decision that the judge will have to make. The test is whether the social relationship interferes with the discharge of judicial responsibilities, and whether a disinterested observer, fully informed of the nature of the social relationship, is likely to entertain significant doubt that justice would be done.

Relations with litigants


A judge should be careful to avoid developing excessively close relationships with frequent litigants - such as municipal officials and police prosecutors - in any court where the judge often sits, if such relationships could reasonably tend to create either an appearance of partiality or the likely need for later disqualification. In making the decision, it is appropriate for the judge to consider the frequency with which the official appears before him or her, the nature and degree of the judge's social interaction and the culture of the legal community where the judge presides.

Relations with family and friends


The judge's family, friends, and social, civic and professional colleagues with whom he or she associates regularly, communicates on matters of mutual interest or concern, and shares trust and confidence, are in a position to improperly influence the judge in the performance of his or her judicial functions. They may seek to do so on their own account or as peddlers of influence to litigants and counsel. A judge will need to take special care to ensure that his or her judicial conduct or judgment is not even sub​consciously influenced by these relationships.


A judge is required to recuse himself or herself in a case in which any member of the judge's family (including a fiancé or fiancée) has participated or has entered an appearance as counsel. If consequent to his or her decision in a proceeding before the court, it appears that the judge, or a member of the judge's family, or other person in respect of whom the judge is in a fiduciary relationship, is likely to benefit financially, the judge has no alternative but to stand down. Therefore, it is necessary that the judge should be always aware of his or her personal and fiduciary financial interests as well as those of his or her family. "Fiduciary" includes such relationships as executor, administrator, trustee, and guardian.

Use of judge's residence by lawyer


It is wholly inappropriate for the judge to permit a lawyer (including the judge's spouse) to use the judge's residence to meet clients or lawyers in connection with that lawyer's legal practice. Where the judge's spouse or other member of the judge's family is a lawyer, the judge must not share a home telephone line with that person's legal practice since to do so could lead to the perception that the judge is also practicing law, and potentially to inadvertent ex parte communications.

Freedom of expression, of association and of assembly


A judge on appointment does not surrender the rights to freedom of expression, association and assembly enjoyed by other members in the community, nor does the judge abandon former political beliefs and cease having any interest in political issues. However, restraint is necessary to maintain public confidence in the impartiality and independence of the judiciary. In defining the appropriate degree of involvement of the judiciary in public debate, there are two fundamental considerations. The first is whether the judge's involvement could reasonably undermine confidence in his or her impartiality. The second is whether such involvement may unnecessarily expose the judge to political attack or be inconsistent with the dignity of judicial office. If either is the case the judge should avoid such involvement. The reason is obvious. The very essence of being a judge is being able to approach the various problems that are the subject of disputes in an objective and judicial manner.


It is equally important that the judge should be seen by the public as exhibiting that detached, unbiased, unprejudiced, impartial, open-minded, and even-handed approach which is the hallmark of a judge. If a judge enters into the political arena and participates in public debates, either by expressing opinions on controversial subjects, entering into disputes with public figures in the community, or publicly criticizing the government, the judge will not be seen to be acting judicially when presiding as a judge in court and deciding disputes which either touch the subjects in respect of which the judge has expressed public opinions, or perhaps more importantly, when the public figures or government departments that the judge has previously criticized publicly are parties or litigants or even witnesses in cases that he or she as a judge is adjudicating upon.

Improper use of the prestige of judicial office


A judge abuses power when he or she takes advantage of the judicial office for personal gain or retaliation. A judge must avoid all activity that suggests that the judge's decisions are affected by self-interest or favoritism, since such abuse of power profoundly violates the public's trust in the judiciary. A judge should, therefore, distinguish between proper and improper use of the prestige of the judicial office. It is improper for a judge to use or attempt to use his or her position to gain personal advantage or deferential treatment of any kind. For example, a judge must not use judicial letterhead to gain an advantage in conducting his or her personal business. Nor should a judge use the fact of holding judicial office in an attempt, or what may reasonably be seen to be an attempt, to extricate himself or herself from legal or bureaucratic difficulties. If stopped for an alleged traffic offence, a judge should not volunteer his or her judicial status to the law enforcement officer. A judge who telephones a prosecutor to inquire "whether anything could be done" about a ticket that had been given to a court clerk for a traffic violation, is giving the appearance of impropriety even if no attempt is made to use the judicial position to influence the outcome of the case.


A judge does not need to conceal the fact of holding judicial office. But a judge should take care to avoid giving any impression that the status of judge is being used in order to obtain some form of preferential treatment. For example, if a son or daughter were to be arrested, a judge would be subject to the same human emotions as any other parent and is entitled, as a parent, to respond to a felt unjust treatment of a child. But if the judge, directly or through intermediaries, were to contact law enforcement officials, referring to his position as a judge, and demand that the arresting officer should be disciplined, the line between parent and judge is being blurred. While the judge, as any parent, is entitled to provide parental help for the son or daughter, and has the right to take legal action to protect the child's interests, the judge has no right to engage in any conduct that would be unavailable to a parent who does not hold judicial office. To use the judicial office in an attempt to influence other public officials in the performance of their lawful duties is to cross the line of reasonable parental protection and intercession, and to misuse the prestige of the judicial office.

Use of judicial stationery


Judicial stationery should not be used in a way that amounts to an abuse of the prestige of judicial office. In general, judicial stationery is intended for use when a judge wishes to write in an official capacity. Care should be taken in the use of judicial stationery when writing in a private capacity. For example, it would not be objectionable to send a `thank you' note after a social occasion using such stationery. But it would be inappropriate to use judicial stationery if there may be a reasonable perception that the judge is seeking to draw attention to his or her position as a judge in order to influence the recipient of the letter; for example, when writing to complain regarding a disputed claim on an insurance policy.

Letters of reference


There is no objection to a judge providing a letter of reference, but caution should be exercised. The following guidelines are offered:


1. A judge should not write a letter of reference for a person whom he or she does not know.


2. A judge may write a letter of reference if it is the type of letter that would be written in the ordinary course of business (eg. a court employee seeking a reference with regard to the employee's work history). The letter should include a statement of the source and extent of the judge's personal knowledge and should ordinarily be addressed and mailed directly to the person or organization for whose information it is being written. In the case of a personal employee of the judge, such as a law clerk who is seeking other employment, a general letter of reference may be provided and addressed “To whom it may concern”.


3. A judge may write a letter of reference for someone whom the judge knows personally but not professionally, such as a relative or close friend, if it is of a kind that he or she would normally be requested to write as a result of a personal relationship.

The judge as a character witness


The testimony of a judge as a character witness injects the prestige of the judicial office into the proceeding in which the judge testifies and may be misunderstood to be an official testimonial. Moreover, when a judge testifies as a witness, a lawyer who regularly appears before the judge may be placed in an awkward position of cross-examining the judge. Therefore, a judge should not volunteer to give character evidence in court. If requested, a judge should only agree to do so when to refuse would be manifestly unfair to the person seeking that character evidence. This, however, does not afford the judge a privilege against testifying in response to an official summons.

The judge as author


When a judge writes or contributes to a publication, whether related or unrelated to the law, he or she should not permit anyone associated with the publication to exploit the judge's office. In contracts for publication of a judge's writings, the judge should retain sufficient control over advertising to avoid exploitation of the judge's office. A judge should not allow the publisher to praise the judge's judicial accomplishments or, when the work is unrelated to the law, to emphasize the judge's position.

Misuse of confidential information


In the course of performing judicial duties, a judge may acquire information of commercial or other value that is unavailable to the public. The judge must not reveal or use such information for personal gain or for any purpose unrelated to judicial duties.

Participation in legal education


A judge is in a unique position to contribute to the improvement of the law, the legal system, and the administration of justice, both within and outside the judge's jurisdiction. Such contributions may take the form of speaking, writing, teaching or participating in other extra judicial activities. To the extent that time permits, a judge is encouraged to undertake such activities. A judge may contribute to legal and professional education by delivering lectures, participating in conferences and seminars, judging moots and acting as an examiner. A judge may also contribute to legal literature as an author or editor. Such professional activities by judges are in the public interest and are to be encouraged. However, the judge should make it clear that comments made in an educational forum are not intended as advisory opinions or a commitment to a particular legal position in a court proceeding. Until evidence is presented, arguments heard and, when necessary, research completed, a judge cannot weigh the competing evidence and arguments impartially; nor can he or she form a definitive judicial opinion.

Appearance before official bodies


A judge may appear and give evidence before an official body to the extent that it would generally be perceived that the judge's judicial experience provides special expertise in the area to do so. A judge may appear before governmental bodies on matters that are likely to have special effect upon him or her as a private citizen, such as zoning proposals that will affect real property, or proposals having to do with the availability of local health services. The judge must exercise care, however, not to lend the prestige of judicial office to advance general causes with respect to which the judge possesses no special judicial competence.

Service on commissions of inquiry


Judges are often called upon to conduct inquiries and make reports on matters which are, or are deemed to be, of public importance but which fall outside the scope of the functions of the judiciary. In considering such a request, a judge should think carefully about the implications for judicial independence of accepting the assignment. There are examples of judges becoming embroiled in public controversy and being criticized and embarrassed following the publication of reports of commissions of inquiry on which they have served. The terms of reference and other conditions such as time and resources should be examined carefully so as to assess their compatibility with the judicial function, bearing in mind that the function of a commission of inquiry belongs not to the judicial but to the executive sphere. That function is one of investigating and ascertaining for the information of the executive facts on which appropriate action may be taken. Such action may well involve proceedings in the courts of a civil or criminal nature against individuals whose conduct has been investigated by the commission. Like all executive action, the proceedings and findings of a commission of inquiry may properly be, and frequently are, the subject of public controversy.

Participation in community activities


A judge may participate in community, non-profit-making organizations of various types by becoming a member of an organization and its governing body. Examples include charitable organizations, university and school councils, lay religious bodies, hospital boards, social clubs, sporting organizations, and organizations promoting cultural or artistic interests. However, in relation to such participation, the following matters should be borne in mind:

(a) It would not be appropriate for a judge to participate in an organization if its objects are political or if its activities are likely to expose the judge to public controversy, or if the organization is likely to be regularly or frequently involved in litigation.

(b) A judge should ensure that it does not make excessive demands on his or her time.

(c) A judge should not serve as legal adviser. This does not prevent a judge from expressing a view, purely as a member of the body in question, on a matter which may have legal implications; but it should be made clear that such views must not be treated as legal advice. Any legal advice required by the body should be professionally sought.

(d) A judge should not personally become involved in, or lend his or her name to, any fund raising activities.

(e) A judge should not personally participate in membership solicitation if the solicitation might reasonably be perceived as coercive or is essentially a fund​raising mechanism.


A judge should not hold membership in any organization that practices invidious discrimination on the basis of race, sex, religion or national origin, because such membership gives rise to perceptions that the judge's impartiality is impaired. Whether an organization's practices are invidiously discriminatory is often a complex question. In general, an organization is said to discriminate invidiously if it arbitrarily excludes from membership on the basis of race, religion, gender, national origin, ethnicity or sexual orientation those individuals who would otherwise be admitted.

Representation of the State

A judge may represent the judge's country, state, or locality on ceremonial occasions or in connection with historical, educational, or cultural activities.

Financial activities

A judge may hold and manage investments, including real estate, and engage in other remunerative activity, but should not serve as an officer, director, active partner, manager, advisor, or employee of any business other than a business closely held and controlled by members of the judge's family. A judge's participation in a closely held family business, while generally permissible, should be avoided if it takes too much time, or involves misuse of judicial prestige, or if the business is likely to come before the judge's court. It is, however, inappropriate for a judge to serve on the board of directors of a commercial enterprise, that is, a company whose objects are profit related. This applies to both public and private companies, whether the directorship is executive or non-executive, and whether it is remunerated or not.


A judge may act as executor, administrator, trustee, guardian or other fiduciary of the estate, trust or person of a family member or close friend if such service will not interfere with the proper performance of judicial duties, provided the judge does so without remuneration. While acting as a fiduciary a judge is subject to the same restrictions on financial activities that apply to the judge in a personal capacity.

Practice of law


A judge should neither practice law nor give legal advice. However, in the case of close family members or close friends, the judge may offer personal advice on a friendly, informal basis, without remuneration, but making it clear that he or she must not be treated as giving legal advice and that any legal advice needed should be professionally sought. A judge has the right to act in the protection of his or her rights and interests, including by litigating in the courts. However, a judge should be circumspect about becoming involved in personal litigation. A judge, as a litigant, runs the risk of appearing to take advantage of his or her office and, conversely, of having his or her credibility adversely affected by judicial colleagues.


A judge should not act as arbitrator or mediator or otherwise perform judicial functions in a private capacity unless authorized by law. The integrity of the judiciary is undermined when a judge takes financial advantage of the judicial office by rendering private dispute resolution services for pecuniary gain as an extra judicial activity. Even when performed without charge, such services may interfere with the proper performance of judicial functions.

Acceptance of gifts, etc


A judge (any every member of the judge's household) should neither ask for, nor accept, any gift, bequest, loan or favor in relation to anything done or to be done or omitted to be done by the judge in connection with the performance of judicial duties. This prohibition does not include:

(a) Ordinary social hospitality that is common in the judge's community, extended for a non-business purpose by an individual, not a corporation, and limited to the provision of modest items, such as food and

refreshments;

(b)
Items with little intrinsic value intended solely for presentation, such as plaques, certificates, trophies and greeting cards;

(c)
Loans from banks and other financial institutions on terms that are available based on factors other than judicial status;

(d)
Opportunities and benefits, including favorable rates and commercial discounts, that are available based on factors other than judicial status;

 (e) 
Rewards and prizes given to competitors in random drawings, contests or other events that are open to the public and awarded based on factors other than judicial status;

(f)  
Scholarships and fellowships awarded on the same terms and based on the same criteria applied to non-judge applicants;

(g) 
Reimbursement or waiver of charges for travel-related expenses, including the cost of transportation, lodging, and meals for the judge and a relative, incident to the judge's attendance at a function or activity devoted to the improvement of the law, the legal system, or the administration of justice.

(h) 
 Compensation for legitimate extra judicial activities.


The line between "ordinary social hospitality" and an improper attempt to gain the judge's favor is sometimes difficult to draw. The context is important, and no one factor may determine whether it is proper for the judge to attend the event. One question that should be asked is whether acceptance would adversely affect the judge's independence, integrity, the obligation to respect the law, impartiality, dignity, or the timely performance of judicial duties. Others should be: Is the person making the social contact an old friend or recent acquaintance? Does the person have an unsavory reputation in the community? Is the gathering large or intimate? Is it spontaneous or prearranged? Does anyone attending have a case before the judge? Is the judge receiving a benefit not offered to others?


A judge is not prohibited from accepting honoraria or speaking fees provided that the compensation is reasonable and commensurate with the task performed. A judge should ensure, however, that no conflicts are created by the arrangement. A judge must not appear to use his or her judicial position for personal advantage. Nor should a judge spend significant time away from court duties to meet speaking or writing commitments for compensation. In addition, the source of the payment must not raise any question of undue influence or the judge's ability or willingness to be impartial.

______________________________
Case Study 1


Judge H is invited to the wedding of a lawyer who practices before her.  Should the Judge attend?

Case Study 2


A person who Judge D knows but who has no case before the Judge comes to his office.  He attempts to give Judge D a gift of a chess set that he purchased while in India.  He said that he knew that Judge D liked to play chess and thought he would enjoy it.  He also told Judge D that he wanted to give it to him as recognition of Judge D’s five years of serving well as a Judge in the District.  Should Judge D accept this gift?

E.
EQUALITY

Responsive to diversity in society


Fair and equal treatment has long been regarded as an essential attribute of justice. Equality according to law is not only fundamental to justice, but is strongly linked to judicial impartiality. A judge who, for example, reaches a correct result but engages in stereotyping does so at the expense of the judge's impartiality, actual or perceived. A judge should not be influenced by attitudes based on stereotype, myth or prejudice. The judge should, therefore, make every effort to recognize, demonstrate sensitivity to, and correct such attitudes.


A judge should have knowledge of the international and regional instruments that prohibit discrimination against vulnerable groups in the community, such as the International Convention on the Elimination of All Forms of Racial Discrimination 1965, the International Convention on the Elimination of All Forms of Discrimination against Women 1979, the Declaration on the Elimination of All Forms of Intolerance and of Discrimination based on Religion or Belief 1981, and the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities 1992. Equally, a judge must recognize that Article 14(1) of the International Covenant on Civil and Political Rights guarantees that `All persons are equal before the courts'. Article 2(1) of the Covenant read with Article 14(1) recognizes the right of every individual to a fair trial without any distinction whatsoever as regards race, color, sex, language, religion, political or other convictions, national or social origin, means, status or other circumstances. The phrase `other circumstances' has been interpreted to include, for example, sexual orientation, disability and HIV status. It is, therefore, the duty of a judge to discharge the judicial functions with due respect for the principle of equal treatment of parties, by avoiding any bias and any discrimination, maintaining a balance between the parties and ensuring that each receives a fair hearing.

Court users must be treated with dignity


It is the judge who sets the tone and creates the environment for a fair trial in his or her court. Unequal and disparate treatment of court users, whether real or merely perceived, is unacceptable. All who appear in court - legal practitioners, litigants and witnesses - are entitled to be dealt with in a way that respects their dignity. The judge must ensure that all such persons are protected from any display of prejudice based on race, gender, religion, or any of the other irrelevant grounds. Accordingly, a judge should avoid comments, expressions, gestures or behavior that reasonably may be interpreted as showing insensitivity to, or disrespect for, anyone. Examples include irrelevant or derogatory comments based on racial, cultural, sexual or other stereotypes, and other conduct implying that persons before the court will not be afforded equal consideration and respect. A judge's comments about ethnic origins, including the judge's own, are also undignified and discourteous. A judge should be particularly careful that his or her remarks do not even unwittingly offend minority groups in the community.


The judge must address clearly irrelevant comments made by lawyers which are sexist or racist or otherwise inappropriate. Speech, gestures, or inaction that could reasonably be interpreted as implicit approval of such comments is also prohibited. This does not require that proper advocacy or admissible testimony be curtailed where, for example, matters of gender, race or other similar factors are properly before the court. This is consistent with the judge's general duty to listen fairly but, when necessary, to assert firm control over the proceeding and to act with appropriate firmness to maintain an atmosphere of dignity, equality and order in the courtroom.

Judicial remarks must be tempered with caution and courtesy


A judge must not make improper and insulting remarks about litigants, advocates, parties or witnesses. When sentencing a convicted person, the judge must not shower the prisoner with insulting remarks. While properly representing the outrage of the community concerning a serious crime, a judge's remarks should always be tempered with caution, restraint and courtesy.
______________________________
Case Study 1


Judge M is a Judge in a Court of First Instance.  He is told that one of the members of his court staff acts inappropriately towards female litigants.  He treats them differently then male litigants and often speaks and acts rudely towards them.  Judge M has not seen this directly.  What should Judge M do?

F. 
COMPETENCE AND DILIGENCE

Primary obligation of the judge


A judge's primary duty is the due performance of the judicial function, the principal elements of which are the interpretation and application of the law. But a judge must manage as well as decide cases. The judge is responsible for the efficient administration of justice in his or her court. This involves case management, including the prompt disposition of cases, record-keeping, management of funds, and supervision of court staff. If the judge is not diligent in monitoring and disposing of cases, the resulting inefficiency will increase costs and undermine the administration of justice. A judge should therefore maintain professional competence in judicial administration, and facilitate the performance of the administrative responsibilities of court officials.

Obligation to undergo judicial training


The independence of the judiciary confers rights on a judge, but also imposes ethical duties. The latter include the duty to perform judicial work professionally and diligently. This implies that the judge should have substantial professional ability, acquired, maintained and enhanced by the training which the judge has a duty, as well as a right, to undertake. It is essential that a judge receive detailed, in-depth, diversified training so that he or she is able to perform the judicial duties satisfactorily. The knowledge that is required may include not only substantive and procedural law, but also the impact of the law on real life. The trust that citizens place in the judicial system will be strengthened if a judge has a depth and diversity of knowledge which extends beyond the technical field of law to areas of important social concern, as well as courtroom and personal skills and understanding that enable the judge to manage cases and deal with all persons involved appropriately and with sensitivity. This would include such courses as sensitivity to issues of gender, sexual orientation, disability and so forth. Training is, in short, essential for the objective, impartial and competent performance of judicial functions, and to protect judges from inappropriate influences.

Relevance of international human rights law


In the context of the growing internationalisation of societies and the increasing relevance of international law in relations between the individual and the State, it is necessary that the powers entrusted to a judge must be exercised, not only in accordance with domestic law, but also, to the full extent that domestic law permits, consistent with the principles of international law recognized in modern democratic societies. Whatever the nature of his or her duties, a judge cannot ignore, or claim ignorance of, international law, including the international law of human rights, be it derived from customary international law, the applicable international treaties or the regional human rights conventions. In order to promote this essential facet of a judge's obligation, the study of human rights law should be included in the initial and in-service training programs proposed for judges, with particular reference to the practical application of such law in the regular work of a judge.

Duty to dispose of matters with reasonable promptness


Prompt disposition of the court's business requires a judge to be punctual in attending court and expeditious in determining matters under submission, and to insist that court officials, litigants and their lawyers cooperate with the judge to that end. Since irregular or non-existent hours contribute to delay and create a negative impression of the courts, a judge should ordinarily sit in court each working day during the hours prescribed by law or by rules of court for that purpose.


A judge should deliver his or her reserved judgments, having due regard to the urgency of the matter and other special circumstances, as soon as reasonably possible, taking into account the length or complexity of the case and other work commitments. In particular, the reasons for a decision should be declared by the judge without delay.

Importance of transparency


A judge should institute transparent mechanisms to allow lawyers and litigants to know the status of court proceedings.

Duty to maintain order and decorum in court


A judge should take reasonable steps to achieve and maintain the level of order and decorum necessary to accomplish the business of the court in a manner that is both regular and fair, while at the same time giving lawyers, litigants and the public assurance of that regularity and fairness. `Order' refers to the level of regularity and civility required to guarantee that the business of the court will be accomplished in conformity with the rules governing the proceeding. `Decorum' refers to the atmosphere of attentiveness and earnest endeavor which communicates, both to the participants and to the public, that the matter before the court is receiving serious and fair consideration.

Patience, dignity and courtesy are essential attributes


In court and in chambers, a judge should always act courteously and respect the dignity of all who have business there. A judge should also require similar courtesy from those who appear before him or her, and from court staff and others subject to the judge's direction or control. A judge should be above personal animosities, and must not have favorites at the Bar. Unjustified reprimands of counsel, offensive remarks about litigants or witnesses, cruel jokes, sarcasm, and intemperate behavior by a judge undermines both order and decorum in the court. When a judge intervenes, he or she should ensure that impartiality, and the perception of impartiality, are not adversely affected by the manner of the intervention.

Fair and equitable distribution of work


A judge who is responsible for the distribution of cases should not be influenced by the wishes of any party to a case or any person concerned with the results of the case. Such distribution may, for instance, be made by drawing of lots or a system for automatic distribution according to alphabetical order or some similar system. A case should not be withdrawn from a particular judge without valid reasons, such as serious illness or conflict of interest. Any such reasons and the procedures for such withdrawal should be provided for by law or rules of court, and may not be influenced by any interest of the executive.

Misuse of court staff


The inappropriate use of court staff is an abuse of judicial authority that places the employee in an extremely difficult situation. Court staff should not be directed to perform inappropriate and excessive personal services for a judge beyond minor matters that conform with established conventions.

______________________________

Case Study 1


Judge W is the President Judge of a Court of Appeals.  Some of the judges he supervisors perform their work properly and promptly.  Others do not.  Judge W’s practice has been to give more cases to the judges who act diligently and less cases to those who do not in order to keep the backlog of cases in his court to a minimum.  What judicial ethics concerns are implicated in this fact situation?  What should Judge W do?  
� U.N. Doc. No. E/CN.4/Sub.2/1985/18 and Add. 1-6, para. 75, 1985 - Cited in the Report by one of Mr. Singhvi's successors, Mr. Leandro Despouy, to the United Nations Commission on Human Rights, 31 December 2003, UN Doc. No. E/CN.4/2004/60.





� General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985. 





� The latest draft of which is expected to be adopted shortly by the Kosovo Judicial Council.


� 1The letter was sent in the year 17 of the Hegira while 'Umar Ibn Al-Khattab (May Allah be pleased with him) was still serving as a Caliph. It was conveyed when Abu Mussa Al-Ash' ary was appointed as governor of Al�-Basrah


� The discussion of these principles is taken, in large measure, from the Judicial Ethics Training Manual for the Nigerian Judiciary prepared by the National Judicial Institute of Nigeria with the support of the United Nations Office on Drugs and Crime. 
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